IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 21.06.2021
CORAM
THE HONOURABLE DR. JUSTICE ANITA SUMANTH

W.P. No.2937 of 2019
WMP.Nos.3205 of 2019

M/s. Bharat Electronics Limited

Represented by its General Manager

Nandambakkam

Chennai-600089 ...Petitioner

Vs.

1. Commissioner of GST & Central Excise,
Chennai South Commissionerate,
Newry Towers, Anna Nagar, Chennai-600040

2. Assistant Commissioner of GST & Central Excise,
Porur Range V, Chennai South Commissionerate,
Newry Towers, Anna Nagar, Chennai-600040

3. Central Board of Excise & Customs,
Department of Revenue, Ministry of Finance
Government of India, New Delhi-110001

4. Principal Commissioner,
Chennai North Commissionerate,
151 Nungambakkam High Road,

Chennai-34
(R4 Suo Motu impleaded by
this Court on 21.06.2021) .. .Respondents

Prayer: Writ Petition filed under Article 226 of the
Constitution of India praying to Writ of certorarified mandamus
calling for the letter in 0.C.N0.62/2018 datd 09.08.2018 issued
by the 2" respondent and quash the same and further direct the
2nd respondent to allow the credit amonting to
Rs.14,97,28,201/-

For Petitioner : Mr.G.Shivadoss for
Mr .Muthu Venkataraman

For Respondents : Mr.V.Sundareswaran
Senior Panel Counsel

https://hcservices.ecourts.gov.in/hcservices/



ORDER

Being a necessary ©party, the Principal Commissioner,
Chennai North Commissionerate, 151, Nungambakkam High Road,
Chennai-34 is suo motu impleaded as R4.

2. The petitioner is a public sector undertaking
established to meet requirements of specialized electronic
equipment of the Indian Defence Forces. With the onset of the
Goods and Services Tax Regime with effect from 01.07.2017, the
petitioner came within the sweep of Goods and Services Tax Act,
2017 (GST Act) and was required to file a Form in GST TRAN-1
within a period of 90 days from 01.07.2017 in order to avail the
benefit of accumulated CENVAT credit flowing from the erstwhile
indirect tax regimes, VAT, Customs, Central Excise and Service
Tax.

3. The petitioner did so in time i.e. on 30.10.2017. The
TRAN-1 Form uploaded on 30.10.2017 had contained all required
details, including details pertaining to eligible ITC, which the
petitioner believes 1is to the tune of Rs.15,78,27,137/- (15.78
crore approx) and 'CENVAT Credit admissible as ITC', which the
petitioner reported as a sum of Rs.80,98,936/- (80.98 1lakhs
approx) . These two amounts figured in column nos. 5 and 6 of the
TRAN-1 Form.

4. According to the petitioner, it had been of the
erroneous view that column-6 pertained only to admissible
credit for the month of June 2017 and had thus filled in the
amount of Rs.80.98 lakhs therein. The correct figure that ought
to have been reflected in column no. 6 should also have been
15.78 crore (approx) as the accumulated and brought forward
CENVAT credit was admissible, according to the petitioner, in
full. The error was not corrected initially and there was an
oversight. Certain other errors that had figured in the Form
TRAN-1 filed on 30.10.2017, came to be corrected by way of a
revised Form TRAN-1 filed on 27.12.2017. This was the last date
by which Form TRAN-1 could have been revised after some
extensions of time had been granted by the State.

5. After the first revision was effected, the petitioner
noticed that the figure reflected in column no.6 was erroneous
and sought to correct the same. The first request for amendment
was made on 20.02.2018, when the petitioner pointed out that the
amount reflected in column no. 6 related only to credit for the
period June 2017 and not the admissible credit that the
petitioner believed it was entitled to, and a request was made
for amendment. The request was reiterated by communication dated
08.05.2018. On 28.05.2018, a reply was received from the support
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center of GST to the effect that the last date for
filing/revision of TRAN-1 was 27.12.2017 and thus, no revision
was possible thereafter.

6. The petitioner had, in the interim, filed monthly
returns 1in time, taking credit of available credit for the
periods 1in question. Upon receipt of reply dated 28.05.2018,
having no other option 1left, Form GSTR-3B was filed for the
month of June 2018, wherein the petitioner took credit of the
entire credit to which, according to it, it was entitled, of a
sum of Rs.15.78 crores.

7. On 09.08.2018, an explanation was filed by way of a
communication addressed to the respondent setting out the
background in which Form GSTR 3B had come to be filed for June
2018 reflecting the entire admissible credit.

8. Promptly and on the same date, the impugned order has
come to be passed reading as follows:

GOVERNMENT OF INDIA
MINISTRY OF FINANCE, DEPARTMENT OF REVENUE
OFFICE OF THE ASSISTANT COMMISSIONER OF GST &
CENTRAL EXCISE
PORUR RANGE V-CHENNAI SOUTH COMMISSIONERATE
NEWRY TOWERS, NO:2054-I, II AVENUE ANNA NAGAR,
CHENNAI-600040
Email id-porurb5gst2017@gmail.com

0.C.No.62/2018
Dated:09.08.2018

To

The Deputy Manager (F&A)
M/s.Bharat Electronics Ltd
Post Box No-981, Nandambakkam
Chennai-600089.

Madam,
Sub:-TRAN-1-Availment of TRAN 1 Credit in
GSTR-3B-Reg
Please refer to your letter dated
09.08.2018, wherein you have stated that the credit
of Rs.14,97,28,201/-, which was not carried forward
while filing your TRAN 1 returns had been taken as
credit availed in your GSTR-3B return for the month
of June 2018.
In this regard, you are informed that the said
credit of Rs.14,97,28,201/- carried forward 1in
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GSTR3B cannot be considered as eligible credit till

a decision to that effect is taken by the CBEC. As

of now, you are to make the necessary correction in

your GSTR-3B return. This credit cannot be legally
utilized by you as of now.

Your Sincerely

sd/-....

Assistant Commissioner

Porur Division

9. According to Mr.G.Sivadoss, learned Senior Counsel for
Mr.Muthu Venkataraman, learned counsel for the petitioner, the
impugned communication does not set out the correct position in
law insofar as the error that has been committed by the
petitioner is an inadvertent human error. Moreover, the last
date for filing of an application for TRAN-1 and revision of the
same cannot be one and the same i.e. 27.12.2018

10. Reliance 1is placed on the cases of Aagman Services
Private Limited Vs. Union of India & Others [(2019) VIL 705
Del]; Carlstahl Craftsman Enterprises Pvt Ltd. Vs. The Union of
India and Others [(2021) VIL 369 MAD]; M/s.Ram Autho Vs. The
Commissioner of Central Taxes and Central Excise and Others
[ (2021) TIOL 496 HC MAD GST]; Union of India and Others Vs.
M/s.Asiad Paints Ltd. [(2021) TIOL 682 HC KAR GST]; Super India
Paper Products Vs. Union of India [(2021) VIL 436 DEL].

11. He also brings to my notice that the decision of the
Delhi High Court in Aagman Services (cited supra), in respect of
which SLP has been dismissed, has taken note of a stay granted
by the Supreme Court in Brand Equity Treaties Ltd. Vs. Union of
India (Order dated 05.05.2020 in W.P.(C).No.11040 of 2018 and
C.M.No.42982 of 2018) and thus the current and prevailing
position 1s that expressed by Delhi High Court in Aagman
Services (supra). He would thus seek to persuade this Court to
permit amendment of the inadvertent error that has crept into
the Form TRAN-1.

12. Per contra, Mr.Sundareswaran, learned Senior Panel
Counsel appearing for the revenue would cite the provisions of
Section 120A of the Central Goods and Services Tax Rule, 2017
(GST Rules), as per which, a TRAN-1 declaration may be amended
only once. He would also point out that the time stipulated i.e.
27.12.2017, has 1long expired and that there is simply no
provision in law to permit revision as sought for. He would also
state that the grant of credit is itself a concession and that

the ©petitioner has already revised its TRAN-1 once, on
27.12.2017 and cannot be permitted to repeatedly revise the
same.
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13. Furthermore, he would state that the first Bench of
this Court in M/s.Amplexor India Private Limited Vs. Union of
India and Others (W.P.Nos.10344 and 10346 of 2020) has already
rejected a prayer for declaration that the time lines set out in
Section 140 of the CGST Act for filing of TRAN-1 Form is ultra
vires the constitution. The same issues have been framed for
decision in W.P.Nos.10344 and 10346 of 2020 as well. In the
light of the aforesaid, he would state that there is no merit in
the request for revision.

14. Having heard both learned counsels, I am of the view
that the writ petition is 1liable to be allowed. Admittedly,
there have Dbeen multiple difficulties, Dboth technical and
otherwise, that have been faced by assesses and the Department
post introduction of GST with effect from 01.07.2017. In such a
situation a bonafide human error as in the present case should,
in my view, be permitted to be rectified. There is no dispute
expressed by the respondents in its counters on the position
that the error committed is inadvertent.

15.In any event, the exercise of transitioning ITC is
revenue neutral at this Jjuncture, since what is enabled by
permitting such transition is only the carry-forward of the ITC
and the wutilization of the same will Dbe subject to proper
verification by the Assessing Officer at the time of assessment.

16. Now, I advent to the legal argument advanced in regard
to the provisions of Section 120A, extracted below:

120A.Revision of declaration in FORM GST
TRAN-1-Every registered person who has submitted a
declaration electronically in FORM GST TRAN-1 within
the time period specified in rule 117, rule 118, rule
119 and rule 120 may revise such declaration once and
submit the revised declaration in FORM GST TRAN-
lelectronically on the common portal within the time
period specified in the said rules or such further
period as may be extended by the Commissioner in this
behalf.]

17. In my view, 1t does not stand to reason that the date
of filing of Form-1 and date for revision of the same be one and
the same and in order to be viable, there must be a sufficient
gap of time in between the two.

18. Section 120A grants only one opportunity to the
petitioner to rectify the Form TRAN-1 and there is, in my view,
no basis for such restriction. In this case, the last dates for
filing of TRAN-1, and seeking revision of the same are both
27.12.2017. The petitioner has uploaded the TRAN 1 on 27.12.2017
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and there was thus, no time available for the petitioner to have
sought revision of the error that was occasioned in the Form.

19. In the light of the discussion as above, the impugned
order 1is set aside. The respondent will enable the filing of
revised Form TRAN-1 by opening of the portal and this exercise
will be completed within a period of eight weeks from today.
Connected miscellaneous petition is closed. No costs.

sd/-

Assistant Registrar (CS II)

//True Copy//

Sub Assistant Registrar

ska
To

1. Commissioner of GST & Central Excise,
Chennai South Commissionerate,
Newry Towers, Anna Nagar, Chennai-600040

2. Assistant Commissioner of GST & Central Excise,
Porur Range V, Chennai South Commissionerate,
Newry Towers, Anna Nagar, Chennai-600040

3. Central Board of Excise & Customs,
Department of Revenue, Ministry of Finance
Government of India, New Delhi-110001

4. The Principal Commissioner,
Chennai North Commissionerate,
151 Nungambakkam High Road,
Chennai-34.
+1 CC to M/s.S.Muthu Venkataraman, Advocate, Sr 28848.
W.P. No.2937 of 2019
WMP.Nos.3205 of 2019

PMK (CO)
LS(03/08/2021)
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