IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 18.03.2021
CORAM
THE HON'BLE MR.JUSTICE R. SURESH KUMAR
Writ Petition No.36702 of 2007

R.Annadurai ... Petitioner
_VS_
1.The Chairman
Chennai Port Trust
Chennai.

2.The Traffic Manager
Chennai Port Trust
Chennai.. ... Respondents

Prayer : Writ Petition under Article 226 of the Constitution
of India praying for a Writ of Certiorari  calling for the
records pertaining to the impugned order passed by the second
respondent dated 24.11.2007 in his Reference No.P2/734/95/T (P)
dismissing the | petitioner from service and served on the
petitioner on-27.11.2007 and quash the same.

For Petitioners : Mr.P.K.Rajagopal

For Respondents : Mr.M.R.Dharani Chandran
Standing Counsel

O  DEa 1

The prayer sought for herein is for a Writ of Certiorari
calling for the records pertaining to. the impugned order
passed by the second  respondent dated 24.11.2007 in his
Reference No.P2/734/95/T(P) dismissing the petitioner from
service and served on the petitioner on 27.11.2007 and gquash
the same.

2. For the appointment to the post of Mazdoor / Shore
Labour at the respondent: Port . Trust, the 'name of the
petitioner was considered pursuant to the application
submitted by him in this regard. The minimum educational
qualification for the said post of Mazdoor / Shore Labour is a
pass 1in primary school standard ie., 5" standard. When
application was filed 1in this regard, the petitioner had
claimed that he passed 5" standard and in fact he had passed
8" standard also and therefore, on that basis, he would be

eligible to be considered for appointment. Accordingly his
candidature was considered and appointment was given to the
petitioner on 27.03.1985. Thereafter, the petitioner seems to

hmsm%awwﬁ%%gs%%mﬁfé@gﬁ probation and his probation also was declared



and he was regularized in his position of Mazdoor / Shore
Labour.

3. When he was continuing in the position, the
respondent Port Trust had issued a communication on 29.03.1994
to the petitioner directing him to produce his Record Sheet
ie., School Certificate in original without fail. In response
to the said demand, the petitioner, on 15.09.1994, had
produced the Record Sheet, which according to the petitioner,
was issued by the School, where he studied upto 8" Standard.

4. On receipt of the Record Sheet from the petitioner,
the said Record Sheet was referred to the concerned
educational authorities ie., to the District Educational
Officer (DEO), Saidapet for verification and .report. It seems
that, the District Educational Officer, after verifying the
Record Sheet produced by the petitioner, by getting a report
from the Field Officer of the Education Department, has
communicated / to the respondent / employer that  the School
where the petitioner claimed to have been studied, was not at
all functioning. Otherwise, there was no " such school
functioning in that locality.

5. In view of the categorical view expressed. by the DEO
concerned , the 'respondent had initiated the -disciplinary
proceedings, where charge memo was issued . against the
petitioner "on 02.09.1995. Thereafter an enquiry officer was
appointed, whow ' conducted ‘an  enquiry, after giving all
opportunities to the petitioner and after completion of the
enquiry, when second show cause notice was issued, the
petitioner felt aggrieved by the way in which the disciplinary
proceedings was conducted, has approached this Court by filing
a writ petition in W.P.No.6336 of 1998, where a learned Judge
of this Court passed an order on 09.04.2007, directing the
respondents to consider the reply/representation dated
10.03.1998 submitted by the petitioner in accordance with law
and pass orders after affording opportunity to the petitioner.

6. Pursuant to the said order passed by this Court, the
explanation / representation given to the second show cause
notice by the petitioner and after having considered the same,
including the Enquiry Officer's report, where according to the
Enquiry Officer, the .charges against. the petitioner were
proved, the respondent, as disciplinary authority against the
petitioner, has passed final order dated 24.11.2007, whereby
it imposed the maximum penalty of removal of service against
the petitioner. Challenging the said order dated 24.11.2007,
the petitioner has filed this writ petition.

7. Mr.P.K.Rajagopal, learned counsel for the petitioner
would submit that, though the qualification prescribed for the
said post of Mazdoor was only a pass in 5" standard, the

~ petitioner since had completed 8% standard, he was fully
hups:/incservices,eLquis Y IVNCEELI§S  considered for the appointment. Accordingly,



his candidature was considered and appointment order was also
issued to the petitioner dated 27.03.1985. Thereafter, the
petitioner completed the probation and his services were
regularized accordingly.

8. When that being so, since at no point of time, the
petitioner was directed to produce the Record Sheet from the
School, the respondents suddenly, by a communication dated
29.03.1994, had directed the petitioner to produce the record
sheet, which the petitioner had duly complied by producing the
same on 15.09.1994 and thereafter it is not known as to what
has been transpired between the respondents and the Education
Department, as no communication to that effect said to have
been received from the DEO. concerned Dby the respondents has
been produced before him or served on him for giving his
defence and based on the alleged communication given by the
School, where the petitioner studied, the respondents or the
disciplinary authority without giving those documents in the
disciplinary /proceedings also to establish.the fact that there
was no such/school as claimed by the petitioner, proceeded to
complete the disciplinary proceedings. If at all any document
has been filed, those documents or at least the -report given
by the DEO could have been marked through a responsible person
from the Education Department in the departmental . enquiry, in
that case the petitioner would have been in a position to
cross examine | the official  or the person concerned who
produced such communication from the Education Department. No
such opportunity was given to the petitioner to repudiate the
stand taken by the Education Department with regard to the
availability of the School, where the petitioner studied and
without conducting the enquiry in proper, perspective since the
disciplinary authority / respondent has decided to inflict the
punishment, that too without considering the explanation given
to the second show cause notice, only at that juncture the
petitioner approached this Court by filing a writ petition,
where, by order dated 09.04.2010, this Court had directed the
respondent to consider the reply / representation made by the
petitioner dated 10.03.1998 on merits and in accordance with
law and to pass final orders.

9. Therefore, the learned counsel for the petitioner
would submit that, the enquiry, where in respect of the report
of the DEO allegedly given.in this® regard with 'regard to the
availability of the School concerned since was not properly
conducted and in this regard, no proper opportunity was given
to the petitioner to establish the fact that the School where
the petitioner studied was functioning in that locality and
the Record Sheet produced by the petitioner had been given
only by the school authorities and without such opportunity,
since the respondents completed the enquiry according to the
manner known to them, and not in the manner known to law, the
entire proceedings which ended in the punishment through the
impugned order dated 24.11.2007 is vitiated and therefore, the
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impugned order is liable to be interfered with.

10. Per contra, Mr.M.R.Dharani Chander, learned Standing
Counsel appearing for the respondents would submit that, the
post wherein the petitioner was selected and appointed 1is
Mazdoor, for which the minimum qualification is 5" standard
pass and in this regard, when applications were called for,
the petitioner submitted the application, wherein he has
filled up stating that, he has passed 8" standard and based on
which he was provisionally selected and appointed. However,
no certificate to that effect that he has passed 8™ standard
has been produced before the respondent by the petitioner.

11. Therefore, it was specially. demanded by the
respondents on 29.03.1994 to produce the school certificate to
establish that he has passed 8" standard, which he belatedly
responded only . on 15.09.1994, where he has produced a record
sheet claimed to have been obtained from the school, where he
studied.

12. In this context, the learned Standing Counsel would
further submit, since the respondent prima facie was of the
view that, the record sheet produced by the petitioner might
not be a genuine one, it has been referred to the.educational
authorities ie, DEO, Saidapet, who 1in turn, after having
verified thewissue, has sent a report or communication on
29.12.1994, which reads thus,

“ L em sunflp & emor bl & 6T B9 HS GIL 60T QupU LI L k.

ST TGNy ($/@U.  @rmoeT)  eTeor LmilsoT U & gmen nflemeor
(@resrl )  uhéomer - Qeuig o ms oUW QurL G
LE”@ T &re 2&0s  swell geeGSE Seuuuul Lgler  Guifl,
LE”@ Mo BESITL & ouum  Slous SLLIET a1) &I SeDLILTS  6Teor Ml ,
1965 0 gyemTipe Lﬁ”@ T ooyl & @eT i HEXEDeOL  LsT 6l menr
Qeweul B  eub ST 6Tert mitn QP SL UL (H6T 6T Sl 6TET M DY6T LI, L 60T
Qefefs g15  Qamer s1Gmer .

Cumuy SSSGLET QUDUUL L &\ |60 soorm Gleny  eTeor LT leor
o uFkus  sTaTopUL @S SLE  SEeERS G  Soull  geuif
OGS aﬂ(‘émsof . N .

. . . . ”
MFMS WTAILL S & afl NInms Srs

13. In view of the said categorical communication given
by the DEO that there was no school at all as claimed by the
petitioner that, he studied there and passed 8" standard as he
filled up in the proforma application that he has submitted at
the time of making the application, the very record sheet
produced by the petitioner, no doubt can be ingenuine or bogus
one. Therefore, the disciplinary proceedings were initiated,
definite charges were framed, enquiry was conducted,
opportunity was given and second show cause notice was issued.

https://hcserviceggeetriage\fip/acgerviceshe  petitioner  approached this Court as he



belatedly gave a representation / reply to the second show
cause notice. Nevertheless, since a direction was given in
the earlier round of 1litigation to consider the reply /
representation given by the petitioner to the second show
cause notice, that was also considered by the respondent and
ultimately the impugned order dated 24.11.2007 was passed,
inflicting the punishment of removal of service against the
petitioner.

14. Therefore, the learned Standing Counsel appearing for
the respondent Port Trust would contend that, the petitioner
has never studied in any school and therefore the certificate
since has been proved to be-a bogus one, his very claim that
he has passed 8™ Standard is a false statement and since the
petitioner was not at all having any educational qualification
including a pass in 5" standard, which “is the minimum and
essential educational qualification for consideration and
appointment to the post of Mazdoor, the very appointment
initially giwven in respect of the petitioner "is . an illegal
appointment ‘and therefore, the same at any point of time can
cancelled or revoked. At the time of making the application
or at the 'time of making the order of appointment, a solemn
undertaking was given by the petitioner that, if ultimately it
is found that any false information is given by him, based on
the same, the petitioner would be liable to be removed from
service. Therefore, for all these reasons, that too, after
conducting | proper ~disciplinary proceedings, 1n the manner
known to law, .the respondents have come to the conclusion
that, the petitioner shall be removed from service and
accordingly the impugned order was passed and therefore, the
said order does not require any interference, he contended.

15. I have considered the submissions made by the learned
counsel for either side and have perused the materials placed
on record.

16. The controversy that has arisen is in a very narrow
compass, where the minimum qualification ©prescribed for
appointment to the post of Mazdoor at the respondent Port
Trust is 5" standard, whereas the qualification according to
the petitioner as he claimed that he passed 8% standard and
only based on the said claim made by the petitioner, initial
appointment was given. .. Though he was subsequently regularized
in the said post, after he has successfully completed the
probation, only later on it was found that there was no
educational certificate or document to establish the
educational qualification and hence the ©petitioner was
directed to produce the educational certificate.

17. Accordingly, the petitioner has produced the record

sheet, as 1if he studied upto 8" standard and he passed 8%
standard in a school called Municipal Higher Elementary

- School, Minjur. On receipt of the record sheet from the
hps:/ihcserviceg,eeouits- OWIIICSEVICRS), 5 5 was referred to the education department ie.,



DEO, Saidapet, who after having verified the genuinity of the
certificate by getting a report from the Assistant Educational
Officer, Minjur has sent a report stating that, no such school
called Municipal Higher Elementary School, Minjur was
functioning at any point of time in that locality.

18. In this regard, the report sent by the DEO on
29.12.1994 which has already been gquoted herein, clearly
establish that there was no such school as claimed by the
petitioner.

19. Once the School authorities has given a categorical
statement that, there was no such school, the question of
further probing the issue may not arise by requiring the DEO
or other officer or staff. of the DEO concerned to depose
before the Enquiry Officer in the departmental enquiry and
thereafter to give an opportunity to cross examine the officer
/ staff of the education department.

20. If at.all. the petitioner is assured that, there was
a school called Municipal Higher Elementary School, Minjur,
where he claimed that he has studied upto 8" 'standard and
passed 8™ /standard and based on such studies he claimed to
have undertaken in-the said school, record sheet was produced,
in order the establish the same, the petitioner. could have
produced supporting evidence that, the school in the name of
Municipal Higher Elementary School, Minjur was functioning in
that locality. No such attempt seems to have been made by
the petitioner during the enquiry, though a plea was raised by
the learned counsel for the petitioner that evidence has been
produced before the Enquiry Officer to establish that there
was a school. Therefore, the argument of the counsel for
petitioner that if such documents were filed including the
report given by the DEO for proving the same Dbefore the
enquiry officer, the person through whom the document was
marked could have been examined if that opportunity had been
given to the petitioner, is liable to be rejected.

21. Since the minimum or essential educational
qualification to get the appointment to the post of Mazdoor at
the respondent Port Trust 1is 5" standard pass, which the
petitioner has claimed that he has passed and he in fact has
passed 8 standard, in support of the said claim of
educational qualification, -he produced .only the record sheet
said to have been issued by the school, where he claimed to
have studied and however, subsequently it came to be known
that there was no such school functioning in that locality.
Therefore, reasonable conclusion would be that the record
sheet produced by the petitioner should be a bogus one.

22. In that view of the matter, it can also Dbe
established that the petitioner has not at all passed 5™
standard, however wanted an appointment without a minimum

~ educational %ualification. Law is well settled that, such
hups:/incservices,eeous 4oL IAGRRVICS!s 1 11egal one and therefore the same cannot be



rectified at any later point of time.

23. Whatever be the 1length of period an employee had
served after getting the illegal appointment and ultimately it
has been found that such initial appointment itself is an
illegal one, unmindful of the length of service rendered by
the employee, such appointment can Dbe cancelled and the
employee can be terminated. This issue has been considered by
this Court as well as the Honourable Supreme Court in number
of cases, where the law is well settled that, such illegal
appointments are liable to be cancelled.

24. A plea also has been raised by the petitioner's
counsel that subsequently the petitioner made an attempt to
write 10* standard examination, where, _though he has not
passed, a certificate has been given as if that he was given
permission to write 10" standard examination-based on which it
can be construed that without having the qualification of
writing 8" standard, he would not have been permitted to write
10*™ standard and based on which his educational qualification
can be accepted and on that ground, his candidature can be
considered. (This . Court is not impressed  with. the said
submission made by the learned counsel for the petitioner for
the simple reason that, it has been established that he is not
qualified even 5% standard. When that being so, “the question
of permitting him to write 10"" standard examination does not
arise and if at all- the petitioner was permitted to write 10t
standard examination directly, where also he has not passed

out the 10" standard examination. Therefore, as of now, the
petitioner does not have any qualification, either 5% standard
or 8™ standard or 10" standard. Therefore, the mere attempt

of writing an examination would not confer any right on the
person to claim that he has the minimum qualification.
Therefore, the said plea of the petitioner is also liable to
be rejected.

25. In view of the aforesaid discussion, this Court has
no hesitation to hold that the impugned order is sustainable
as there is no plausible reason available before this court to
interfere with the same. Hence, his writ petition fails and
it is liable to be dismissed. Accordingly, the writ petition
stands dismissed. / No costs.

Sd/ -
Assistant Registrar (CCC)
//True Copy//

Sub Assistant Registrar

KST
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To

1.The Chairman
Chennai Port Trust
Chennai.

2.The Traffic Manager
Chennai Port Trust
Chennai..

+lcc to Mr.M.R.Dharanichandran, Advocate, S.R.No. 18021

.P.No.36702 of 2007
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