IN THE H GH COURT OF JUDI CATURE AT MADRAS
RESERVED ON : 04. 03. 2021
PRONOUNCED ON : 21.04. 2021
CORAM
THE HONOURABLE MR. JUSTI CE SATH KUMAR SUKUVARA KURUP

C. M A NO 3108 OF 2013
AND
M P.NO. 1 OF 2013

The Branch Manager,

The Oriental | nsurance Co. Ltd.,
Shoba T. S. M Conpl ex,

R S. Road (Opp. Town Rail way Station)
Pal akkad, Keral a.

Pal akkad.

Appel | ant / 2@ Respondent
Vs.

1. Venkat achal am
S/ 0. Ramasany
Respondent/ Petiti oner
2. K. P. Dhar nar aj
S/ 0. Ponnusany
Respondent/ 1st Respondent

Prayer: This G vil Mscellaneous Appeal is filed under Section
173 of Mdtor Vehicles Act, 1988, against the award and decree
dated 02.03.2013 nade in MC O P.No.215 of 2010 on the file of
the Mdtor Accident Cains Tribunal, | Additional D strict and
Sessions Court, Tiruppur.

For Appel | ant : M.S. Arun Kunmar
For R1 . M. Ma. P. Thangavel
For R2 . No Appear ance
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JUDGVENT

(The case has been heard through video conference)

This G vil Mscellaneous Appeal has been filed against
the judgnment and decree dated 02.03.2013 made in MC O P. No. 215
of 2010 on the file of the Mtor Accident Cains Tribunal, |
Addi tional District and Sessions Court, Tiruppur.

2. The appellant is the 2 respondent in MC O P.No. 215
of 2010 on the file of the Mtor Accident Cains Tribunal, |
Additional District and Sessions Court, Tiruppur. The first
respondent filed the said claim petition, claimng a sum of
Rs. 9, 00, 000/ - as conpensation for the injuries sustained by him
in the accident that took place on 29.01.2010.

3. The Tribunal, considering the pleadings, oral and
docunentary evidence, held that the accident occurred only due
to the rash and negligent driving by the driver of the Mni bus
bel onging to the second respondent and directed the appellant-
| nsurance Conpany to pay a sum of Rs.7,54,337/- as conpensation
to the first respondent/cl ai mant.

4. Chal l enging the award of the Tribunal dated 02.03.2013
made in MC O P.No.215 of 2010, the appellant-I1nsurance Conpany
has come out with the present appeal.

5.M.S. Arun Kumar, |earned counsel appearing for the
appel I ant/ 1 nsurance Conpany submtted that the Tribunal had not
properly appreciated the evidence when the claim petition filed
by the claimant/1st respondent clains injuries on the head and
its after-effect has functional disability. then it should be
supported with by the Doctor who is a Neurologist and and for
the injuries suffered in jaws and teeth, a Dentist had to be
exam ned but P.W2/Doctor before the Tribunal was neither a
Neurologist nor a Dentist. Wen that being the case, the
Tribunal has erroneously accepted the disability certificate
i ssued under Ex. P-6 by Doctor/Dhanasekar as P.W3 and

https://hcservices.ecourts.gov.in/hcservices/



calculating the partial permanent disability as Rs.60,000/-,
particularly when the P.W3/Doctor had not assessed the
disability based on the avocation of the injured claimnt/P. W1,
the 1st respondent in this appeal. The nechanical calculation
using the multiplier system and fixing the notional inconme as
Rs.6,000/- by the Tribunal is wunfair and unacceptable and
unreasonabl e. Therefore, the same is to be set aside. The
| earned counsel for the appellant/Insurance Conpany relied upon
the reported ruling reported in “Raj Kumar versus Ajay Kumar”
(2011 ACJ page 1) in support of his subm ssions.

6. The | earned counsel for the 1st respondent/clai mant has
submtted his argunents. As per the l|earned counsel for the
claimant, the injured claimant was aged 48 years, he was a
mechanic on the date of accident. He was earning a sum of
Rs. 8,000/ - per nonth. He had taken treatnent at P.S. G Hospital,
Coi nbatore. He had spent a huge anmount for his treatnent to
regain his normal health. The learned Tribunal had failed to
appreciate the facts of the case in proper perspective. The
| earned counsel for the 1st respondent/claimant relied on the
foll ow ng rulings:

1. “The Branch Manager, New India Assurance Co.Ltd., Vs.
K. R Ganapathy and Qhers” reported in 2013 (1) TN MAC
573.

2. “Pal ani kumar Vs. Mani kandan and Ot hers” reported in
2021 SCC OnLi ne Madras 826.

Poi nt for Consideration:
Whet her the award passed by the Tribunal is to be
set aside?

7.Perused the records in MC O P.No.215 of 2010 and the
award passed by the Tribunal. On perusal of the records and the
award passed by the Tribunal, it is found that, as per the claim
petition in MC OP.No.215 of 2010 under colum - 11-nature of
injuries' it was nentioned that the clainmant sustained on his
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right side face fracture, right wist, right leg fracture, head
and injuries all over the body. P.W3 is the Doctor/Dhanasekar
who had assessed the disability. On perusal of the deposition,
it is found that he is neither a Dentist nor Neurol ogi st dealing
with the treatnent of the injuries to the Brain. Therefore, the
evidence of P.W3/Dhanasekar and the disability certificate
i ssued by him under Ex.P-6 and assessing the disability as 60%
towards loss of earning capacity cannot be accepted. The
claimant had clained nonthly incone as Rs.8,000/-, the Tribunal
had fixed it as Rs.6,000/- for the injuries suffered and during
the period of treatnent from 29.01.2010 at KGV Hospital,
Chi nni yanpal ayam KMCH and P.S. G Hospital, Kovai for two nonths
and during the period of treatnment of this two nonths and after
di scharge from hospital also, the clainmnt needs rest for that
period, the loss of incone is to be calculated as Rs.6,000/- X 4
= Rs. 24,000/ -. For the 60% disability, the Tribunal has
di scretionary power to vary the disability based on the fact
that opinion of the Doctors varies from Doctor to Doctor
i ndividually. Therefore, for 60% disability as treated as 50%
disability by this Court. For 55% disability for each percentage
for Rs.2000/- is fixed = Rs.1,10,000/-, as there is no evidence
regarding functional disability that the injury had affected his
l'iveli hood, the avocation of the claimant as a nechanic. If the
injuries suffered on the head had been proved, he would not have
l et in evidence and spoken cogently. Therefore, there is nothing
avail abl e before the Tribunal to arrive at a conclusion that the
injured was disabled affecting his |ivelihood. Regarding other
non- pecuniary head, the award passed by the Tribunal is
mai ntai ned as such. Thus, the conpensation awarded by the
Tribunal is nodified as foll ows:
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1S, Description Amount Amount Award confirmed

No awar ded by awar ded by  or enhanced or
‘ Tri bunal this Court granted or

| (Rs) (Rs) reduced

1. ‘D sability 5, 61, 600/ - 1, 10, 000/ - Reduced

2. Pain and 25, 000/ - 25, 000/ - Conf i r med
sufferings
Loss of estate 20, 000/ - 20, 000/ - Confirmed
Extra nouri shment 4, 000/ - 4, 000/ - Confirmed
& Transportation

5. Medical expenses 1,43,737/- 1,43,737/- Conf i r med
as per Ex.P-5

6. Loss of incone - 24, 000/ - G ant ed
Tot al Rs. 7,54, 337/ - Rs. 3,26, 737/ Reduced by

- Rs. 4, 27,600/ -

8.Point for consideration is answered against the 1st
respondent/claimant and in favour of the appellant/Ilnsurance
Conmpany and in the result, this Cvil Mscellaneous Appeal is
partly allowed and the conpensation awarded by the Tribunal at
Rs.7,54,337/- is hereby reduced to Rs.3,26,737/- together wth
interest at the rate of 7.5% per annum from the date of claim
petition till the date of deposit. The appellant/Insurance
Conmpany is directed to deposit the nodified award anpbunt now
determned by this Court along with interest and costs, |less the
anount already deposited if any, within a period of six weeks
from the date of receipt of a copy of this judgnent. On such
deposit, the 1st respondent/claimant is permtted to withdraw the
award anount now determined by this Court along with interest
and costs, after adjusting the amount if any, already w thdrawn.
The appellant/Insurance Conpany is permtted to wthdraw the
excess anount lying in the deposit to the «credit of
M C. O P. No. 215 of 2010, if the entire award anount has already
been deposited by them No costs. Consequently, connected
M scel | aneous Petition is closed.

Sd/ -
Deputy Registrar(Spl Cell CJ Conf)
/'l True Copy //

Sub Assistant Registrar
gbi
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To
1. The | Additional District and Sessions Judge,
Mot or Accident Cains Tribunal,
Ti ruppur.
2. The Section Oficer
V. R Section
Hi gh Court, Chennai.
+lcc to M. M. P. Thangavel, Advocate, S. R No.24266
+lcc to M.S. Arun Kumar, Advocate, S.R No.24407
C.M A No. 3108 of 2013

RLD( CO)
RLP( 20/ 10/ 2021)
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