IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 25.08. 2021
CORAM
THE HON BLE MR JUSTI CE M GOVI NDARAJ
WP NO. 15808 OF 2008

M Al amelu, MA., MA, B. Ed.,
Secondary Grade Assistant (Spl. G ade)
Sri Ekanbar apuram Ai ded M ddl e School
Kancheepur am
... Petitioner

Vs.

1. Director of Elenentary Education
Col | ege Road, Chennai — 600 006.

2. The Joint Director of Elenentary Education
Directorate of El enentary Education
Col | ege Road, Chennai — 600 006.

3. District Elenentary Educational Oficer
Kancheepuram Kancheepuram Di strict.

4. The Secretary cum Correspondent
Sri  Ekanbar apuram Ai ded M ddl e School
Kancheepuram — 2.

5. Ms. Suryakal a
G aduat e Assi st ant
Sri  Ekanbar apuram Ai ded M ddl e School
Kancheepur am
... Respondent s

PRAYER: Wit Petition filed under Article 226 of t he
Constitution of India praying for issuance of Wit of
Certiorarified Mandanus, to call for the records of the order
dated 02.04. 2008 passed by the 4th respondent — The Secretary and
Correspondent, Sri Ekanbaram Al ded M ddl e School, Kancheepuram
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2, quash the sanme and further the 4th respondent to pronote him
as the B.T. Assistant, we.f. 29.11.2007 (Prayer anended vide
order dated 06.01.2021 nmde in WP No.34216/2016 in WP
No. 15808/ 2008)

For Petitioner : M.S. Gridharan
For Respondents : M. C Sel var aj
*1to 3 Gover nnment Advocate(C vil Si de)

For Respondent *4: M. P. Ganesan
for Ms.C S. Associ ates
*M . S. Bal asubr anani an
for Respondent 5

ORDER

The petitioner was appointed as a Secondary G ade
Assistant on 25.01.1988 in the fourth respondent school. She
passed B.Lit., in the year 1990; B.Ed., in 1992; MA (Taml) in
1996; and M A (History) in 2002 and thus, she is fully eligible
to be appointed as B. T. Assistant.

2.1n G O Ms. No. 240, School Education Departnent, dated
22.09. 2007, the Governnment has issued directions to fill up the
vacanci es of Gaduate Assistant (Tam|) by pronotion instead of
adopting direct recruitnment nethod. Therefore, according to the
petitioner, she is fully eligible to be appointed as G aduate
Assi st ant .

3.Wiile the matters stood thus, on 29.11.2007, due to the
resignation of one A Baskar, Secondary Gade Assistant, a
vacancy arose in the fourth respondent school. It has to be
upgraded and filled up with a Graduate Assistant. The Assi stant
El ementary Educational Oficer, Kancheepuram has recomended
for making appointnment to the post, which was concurred by the
respondents nos.1 and 3. However, the fourth respondent school
appointed the fifth respondent, who is a Science G aduate, on
01. 04.2008 and he joined as such on 02.04.2008. The petitioner
made a representation on 17.04.2008 to pronote her as G aduate
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Assistant followed by a rem nder dated 22.04.2008. However, the
petitioner's request was not considered. In the neantine, the
petitioner sent representations on 03.04.2008 and 18.04.2008
wWith a request to cancel the appointnment of the fifth respondent
and to appoint her in the vacancy that arose on 29.11.2007.
Since no action was taken, the petitioner has preferred the
above wit petition seeking to set aside the order of
appointment of the fifth respondent nade by the fourth
respondent and for a consequential direction to pronote her as
B.T. Assistant with effect from 29. 11. 2007.

4. The | earned CGovernnent Advocate (G vil Side) appering
on behalf of the respondents *1 to 3 denied the allegations nade
by the petitioner stating that when pronotion was nade, the
petitioner was not at all eligible to be appointed to that post,
as the post was identified as Gaduate Assistant (Science).
Since the petitioner is a Tam | Pandit, she is not entitled to
be appointed in that post. However, she was appointed as B.T.
Assi stant, pursuant to the vacancy that arose on 01.09. 2008 due
to the pronotion of one Sankar as Headnmaster. Further, the
petitioner was pronbted as Graduate Assistant (Taml) by virtue
of the proceedings in M. M. No.4961/B4/2011 dated 28.11.2011 and
the sanme was approved. Therefore, the request for pronoting the
petitioner with effect from 29.11. 2007 to the post of G aduate
Assi stant (Science) was not acceded to and the sane was rejected
on 24.03. 2008.

5. The learned counsel for the petitioner would contend
that the order passed by the third respondent is violative of
G O Ms. No. 240, School Education Departnent, dated 22.09.2007,
wherein, clear instructions were given to pronote the eligible
Graduate Teachers (Taml) for the vacancies which arise in
future. Further, as per Rule 15(4), the senior nost Teacher, who
is eligible to be appointed as Gaduate Assistant, shall be
promoted and if no qualified Teacher s available, direct
recruitnment nethod shall be resorted. He would submt that the
Hon'ble First Bench of this Court in THE SECRETARY, SALIAR
MAHAJANA HI GHER SECONDARY SCHOOLS, ARUPPUKOTTAI VS. G SUBBURAJ
AND OTHERS [2005 (1) CTC 8] has wupheld the legal position.
Therefore, according to the |earned counsel for the petitioner
the petitioner should be appointed as B.T. Assistant from the
date on which the vacancy.
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6. Per contra, the |earned Governnent Advocate (C vil

Side) would submt that as per the Government Oder in
G O Ms. No. 240, whenever vacancies arises to the post of
G aduate Assistant (Tam|), pronotion shall be given to the

Secondary G ade Teachers, who are possessing the qualification
for the post of Gaduate Assistant (Tam ). Likewi se, for the
G aduate Assistant in other subjects, the qualified Teachers in
that particular subject shall be pronoted. If no qualified
Teacher is available, with an approval of the Governnent, the
post can be filled up by direct recruitnent. For the vacancy
that arise in the category of Secondary G ade Teacher, the
Graduate Assistant will be appointed by direct recruitnent.
Preference for pronotion should be given to the B.Ed., Teachers
in respect of all subjects instead of restricting it to English,
Science and Maths alone. Therefore, as per G O M. No. 240, the
post of Gaduate Assistant (Tamil) should be filled up by
pronotion from the eligible Tam | Pandi ts W th B. Ed. ,
qualification. But, whereas the vacancy arose for B.T. Assistant
due to the resignation of one A Baskar was upgraded as G aduate
Assi stant (Science) as per the Resolution passed by the fourth
respondent School Committee. Therefore, the post could be filled
up only by a Science Gaduate. Since no Science G aduate was
available in that school, direct recruitnment was adopted wth
the concurrence of the Governnent and the fifth respondent was
appoi nted. Therefore, the petitioner cannot have any grievance
agai nst the appointnment and her request for the sanme cannot be
acceded to.

7.1 have considered the rival subm ssions.

8.From the perusal of the records placed before this
Court, it could be inferred that the petitioner was appointed as
a Secondary Grade Teacher on 25.01.1988 and qualified to becone
Graduate Assistant by acquiring B.Ed., in the year 1992. It is
no doubt that the petitioner is qualified to become a G aduate
Assistant (Taml). However, by way of a Resolution passed by the
School Commttee on 02.01.2008 of the fourth respondent, it was
decided to seek approval of the Governnent to upgrade the post
of Secondary Grade Teacher to G aduate Assistant (Science). In
the Resolution of the School Conmttee, the petitioner had al so
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signed as one of the senior nost Teachers of the school.
Pursuant to the request, the D strict Elenmentary Educational
O ficer, has granted approval to fill up the post of G aduate
Assistant (Science) by direct recruitnent. Accordingly, the
fourth respondent has sent a letter on 13.02.2008 to the
District Enploynent Ofice, Kancheepuram to sponsor a Science
Graduate with B.Ed., from anong O C Category and newspaper
publication was also nade on 16.02.2008 calling for Science
Graduate under O C. Category.

9.1t is relevant to note that as per G O M. No. 241,
Personnel and Admnistrative Reforns (K) Departnent, dated
29.10. 2007, directions were given to fill up the posts as per
the revised 200 point roster with effect from 15.09. 2007 and the
selection shall be started afresh from serial nunber one of the
200 point roster with effect and fromthe said date.

10.In the instant case, the selection to the post of
Graduate Assistant to the fourth respondent school comrenced
from February 2008 and as per the 200 point roster, the first
turn belongs to Ceneral Turn. Therefore, the publication was
made calling candidates under OC. Category in the Science
discipline. On 05.03.2008, an interview was conducted and on
27.03. 2008, the School Commttee resolved to appoint the fifth
respondent as B.T. Assistant. As such, the fifth respondent
joined as B.T. Assistant (Science) on 02.04.2008. 1In the
meanwhi |l e, the request of the petitioner to pronote her as B.T.
Assistant was rejected by the third respondent on 24.03.2008.
She made further representation on 03.04.2008 for cancelling the
appointnment of the fifth respondent. Since there is no response
to her representation, she has filed the present wit petition.

11. Thus, the fact remains that the fifth respondent was
pronmoted to the post of G aduate Assistant (Science) whereas the
petitioner is only a Tam | Pandit qualified to be appointed as
Graduate Assistant (Taml). Even though G O M. No. 400, Education
Science and Technology Departnent, dated 25.05.1995 directed
filling up of senior nobst Teacher in the school, as Gaduate
Assi stant, the subsequent Governnment Oder in G O M. No. 240,
School Educati on Departnent, dated 22.09.2007 specifically
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directs that pronotion shall be given to the Graduate Assistants
as per the subjects to which the vacancy arose. Therefore, for
the post of G aduate Assistant (Science) the petitioner, who is
a Tam | Pandit, cannot be pronoted and the prayer of the
petitioner that she shall be pronoted as Graduate Assistant with
effect from 29.11. 2007 cannot be accepted for want of vacancy in

her subject Taml. The petitioner, being a Signatory to the
Resolution of the School Commttee for upgrading the post of
Secondary Gade Assistant into one of Gaduate Assistant

(Sci ence) she is prohibited from challenging the sane.
Therefore, the consequential order of appointing the fifth
respondent cannot be chall enged by the petitioner.

12. As far as the contention of the petitioner that as per
Rule 15(4) she shall be pronoted is concerned, Rule 15(4)
prescribed for pronmotion from anong the qualified Teachers in
that school. Only when no qualified and suitable candidate is
avai |l abl e, the Teachers shall be appointed by direct
recruitnment.

13.In the instant case, for the post of Gaduate
Assistant (Science) the petitioner cannot be said to be fully
qualified to hold the post as she is a Tam | Pandit. Wen the
Gover nment passed G O Ms. No. 240 and G O Ms. No. 244, it was on the
policy that the G aduate Assistant of a particular subject shall
not be filled up by Teachers belonging to other subjects. The
same principle wll apply to the instant case also. A Tam|l
Pandit cannot be asked to teach Science subject in the school
considering the quality of education to be inparted to the
students. The petitioner do not find fault with the educational
qualifications or eligibility of the petitioner to get appointed
as a Gaduate Assistant nor with the process of selection.
Hence, for the purpose of giving pronotion to the petitioner,
the appointnent of the fifth respondent as G aduate Assistant
(Science) made in accordance with rules cannot be set aside.
Further, the claim of the petitioner to pronote her as G aduate
Assistant from the year 2007, when no vacancy for the post of
Graduate  Assi stant (Tam |) was avail abl e, iIs also non-
sustai nable in | aw
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14.1n the result, the wit petition stands dism ssed. No
costs.

TK
Sd/ -
Assi stant Regi strar (CO
Dat ed: 27/09/2021

* Corrected as per order of this Court,
dated 28/ 09/ 2021 made in W P. No. 15808 of 2008

Sd/ -
Assi stant Regi strar (CO
Dated : 04/10/ 2021

[ True Copy//
Sub Assistant Registrar
To

1. Director of Elenentary Education

Col | ege Road, Chennai - 600 006. * To be substituted
2. The Joint Director of Elenentary Education| to the order
Directorate of Elenentary Education al r eady
Col | ege Road, Chennai - 600 006. despat ched on
3. District Elenentary Educational Oficer 27/ 09/ 2021

Kancheepuram Kancheepuram Di strict.
4. The Secretary cum Correspondent

Sri  Ekanbar apuram Ai ded M ddl e School

Kancheepuram — 2.

+1cc to M.S. Gidharan, Advocate, S.R No.42575
+1cc to M s. S. Bal asubranani an, Advocate, S.R No.42507
* +1cc to Ms.C. S. Associ ates, Advocate, S.R No.50173

WP NO. 15808 OF 2008
PMK( CO)

RGA( 27/ 09/ 2021)

RLP( 04/ 10/ 2021)
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