IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 17.08. 2021
CORAM
THE HON BLE MR JUSTI CE M SUNDAR

W P. NO. 11183 OF 2009
AND
M P.NOS. 1 OF 2009 AND 1 OF 2011

K. Anbu Sel vi
Juni or Draughting Oficer
O o. Assistant Executive Engi neer (A E.)
Pol I achi, Coinbatore District.
Petitioner

-Vs. -

1. The Chief Engineer (Agri. ENngQ)
Nandanam
Chennai - 600 035.

2. The Superintendi ng Engi neer
(Agricul tural Engi neering)
Coi nbat ore Regi on
Thadagam Road
Coi mbat ore 641 013.

3. The Executive Engi neer
Agricul tural Engi neering
Tractor Wor kshop Canpus
Coi nbatore - 641 003.
Respondent s

Wit Petition filed under Article 226 of the Constitution
of India praying to issue a Wit of Certiorari, calling for the
records connected with the orders passed by the 3rd respondent
No. ©5858/2006 dated 17.05.2007 and the order of confirnmation
passed by the 2nd respondent in appeal proceedings in
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2,,3693/ 2007 under Rule 17(a) of the Tam| Nadu Cvil Services
(Classification, Control and Appeal) Rules dated 27.08.2008 and
t he consequential order of revision passed by the 1st respondent
dated 21.05.2009 nade in Gsysargsl/ 923/2009, quash all the
pr oceedi ngs.

For Petitioner : M . P. M Subr amani am

For Respondents : M. C. Sel var aj
Gover nnment Advocat e

ORDER

A nmonth ago, in June of 2021, captioned wit petition
turned 12 as it was filed in this Court way back in June of
2009, to be precise on 18.06.2009. This one decade and two
years (12 years) old wit petition is listed today under the
cause list caption ' NOTI CE REGARDI NG ADM SSI ON

2. A perusal of case file placed before nme brings to
light that notice has been ordered in captioned wit petition on
23. 06. 2009.

3. However, a counter affidavit has been filed by all
three respondents and pl eadi ngs are conpl ete.

4. M.P.M Subramaniam | earned counsel appearing on
behalf of counsel on record for sole wit petitioner and
M.C Selvaraj, learned State counsel on behalf of all three

respondents are before this Virtual Court.

5. Both | earned counsel consented for the captioned wit
petition being taken up, heard out and being disposed of as the
pl eadi ngs are conpl ete.

6. From the subm ssions made in this Virtual hearing
i.e., web hearing on a video conferencing platform and from the

case file placed before this Court, | find that the entire
matter turns on a very narrow conpass and therefore, it is not
necessary to dilate nmuch on facts and it will suffice to give a

t hunbnail sketch of facts i.e., essential facts inperative for
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appreciating this order. Factual matrix in a nutshell is that
the wit petitioner while working as Junior Drafting Oficer in
Pol l'achi, Coinbatore District in the office of 'Assistant
Executive Engineer' ['AEE for the sake of brevity], Pollachi,
Coimbatore District had to face disciplinary proceedings; that
disciplinary proceedings were under the erstwhile 'Tam | Nadu
Cvil Services (Classification, Control and Appeal) Rules'
[hereinafter 'said Rules' for the sake of convenience and
clarity]; that tw charges were franed, one charge turns on
allegation of not maintaining Village register pertaining to
subsi dy di sbursenent and second charge pertains to alleged | apse
In exam nation of applications for subsidiary; t hat charges
were anmended but it may not be necessary to delve into the sane;
that wit petitioner was called upon to give her explanation;
that wit petitioner did give her explanation; that post
explanation, third respondent nade an 'order dated 17.05.2007
bearing reference No.g5858/2006' [hereinafter 'l inpugned order'
for the sake of convenience] stating that the explanation is
unacceptable and inposing punishnent of stoppage of increnent
for six nmonths wthout cunulative effect [gu uws srvsshe Hosw
uwesferr ) 2emgflu o wiiey Mmissw] ; that wit petitioner carried the matter in
appeal to second respondent who is the appellate authority and
second respondent vide 'order dated 27.08.2008 bearing reference
No. «,3693/2007" [hereinafter 'Il inpugned order' for the sake
of convenience and clarity] confirned the order nade by third
respondent; that wit petitioner carried the matter in revision
to first respondent; that in the interregnum wit petitioner
was under suspension for 36 days; that first respondent-
appellate authority passed 'order dated 21.05.2009 bearing
reference  No. Qe.y.sremr.grt/ 923/ 2009' [ herei nafter RN I npugned
order' for the sake of convenience and clarity] by altering the
charges from Rule 17(a) of said Rules to Rule 17(b) of said
Rul es and advised the original authority to proceed accordingly;
that wit petitioner has filed the captioned wit petition
assailing these three inpugned orders.

7. To be not ed, Tam | Nadu Gvil Servi ces
(Cassification, Control and Appeal) Rules, which is being
referred to as said Rules in this order, was rechristened as
Tam | Nadu Civil Services (D scipline and Appeal) Rules on and
from 23.06.1994. This is nentioned only for conpletion of facts.
However, captioned wit petition stands governed by said Rul es.
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8. The narrative thus far captures the factual matrix in
a nutshell and the trajectory the matter has taken.

9. Learned counsel for wit petitioner, submts that 111
i mpugned order i.e., order of revisional authority (first
respondent) is bad as altering the charges from Rule 17(a) of
said Rules which deals with mnor penalties to Rule 17(b) of
said Rules which deals with nmajor penalties, cannot be done
Wi thout further enquiry and wthout giving opportunity to the
del i nquent . In support of his contention, |earned counse
pressed into service a judgnent of Hon'ble Division Bench in
Bommusany's case [A Bommusany Vs. The Governnent of Tam | Nadu
Rep. by its Secretary to Government, Co-operation, Food and
Consuner Protection Departnent, Fort St. George, Chennai and
four others reported in 2007 (3) CTC 518]. Regarding the |
| mpugned order and Il inpugned order, |earned counsel for wit
petitioner enphasized that charges are vague and delinquent
cannot be called upon to respond to wai ved char ges.

10. In response to t he af oresai d argunents,
M.C Selvaraj, learned State counsel, notw thstanding very many
avernments in the counter affidavit submtted that the charges
are not vague, revisional authority does have powers to confirm
nodify, set aside, reduce or enhance the punishnment and
therefore, there is no error in the order nmade by the revisiona

authority (first respondent). Learned State counsel also
enphasi zes that the explanation given by wit petitioner was not
accepted and therefore, | inpugned order and Il inpugned order

cane to be passed.

11. In reply submssions, |learned counsel for wit
petitioner reiterated the submssions made in the opening
submi ssi ons.

12. | now enbark upon the exercise of discussing rival
subm ssions in the fact setting of the case and giving ny
di spositive reasoning. The order of revisional authority i.e.
first respondent (Ill inpugned worder) is clearly hit by
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Bonmusany's principle, as it has altered charges from Rule 17(a)
of said Rules to Rule 17(b) of said Rules w thout conducting
further enquiry and without giving opportunity to the delinquent

i.e., wit petitioner. This draws the curtains on Il inpugned
or der.

13. In the instant case, | refrain nyself fromgoing into
t he question of whether doctrine of nerger will operate in cases

of this nature, wherein an order of punishnent by the
disciplinary authority is carried to a revisional authority via
appellate authority. The reason is, in the case on hand I and I
i mpugned orders i.e., orders made by the original and appellate
authorities fail to pass the nuster (de hors the order of
revisional authority) as they are non speaking orders with no
reasons. Dispositive reason being the soul of an order inposing
puni shment they cannot but be interfered wth. I n ot her words,
the question as to whether doctrine of nerger wll operate in
cases of this nature is left open in this order as the case on
hand can be decided de hors this question. However, there wll
be discussion and dispositive reasoning qua interfering with I
and |1 inpugned orders (orders of original authority and
appel l ate authority) infra in the paragraphs to foll ow.

14. This takes nme to | and Il inpugned orders nade by
third and second respondents respectively i.e., ori gi nal
authority and appellate authority. Though subm ssions nade

before ne was on charges being vague, what inpresses nme is that
the order of original authority is laconic and does not give
reasons. In this regard, this Court deens it appropriate to
scan and reproduce the order of third respondent (I i npugned
order) dated 17.05.2007 and the sane is as foll ows:
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15. A perusal of the above order nmakes it clear that the
third respondent has said that the explanation given by wit
petitioner is unacceptable (gemamm oeflsgerer ekTEsEEM  FNESELSTE
@)/ 1IN one sentence, third respondent has stated S|eTTeOTITIT
aeflsgierer efkresmnsst gnessiwwugrs @ome Wi ch nmeans the expl anation given
by wit petitioner is unacceptable w thout making a whisper or
giving a shred of reason as to why and how t he expl anation given
by wit petitioner is unacceptable. A careful perusal of Rule
17(a) of said Rules nakes it clear that when a representation is
given by delinquent, the same 'shall be taken into
consideration' before inposing penalty. In this regard, the term
‘consider' occurring in disciplinary proceedings cane up for

https://hcservices.ecourts.gov.in/hcservices/



elucidation in Hon' ble Supreme Court in R P.Bhatt case

[ R P.Bhatt Vs. Union of India reported in (1986) 2 SCC 651]. 1In
R P. Bhatt case, Hon'ble Suprene Court dealing with Rule 27(2)
of the Central GCvil Services (Cassification, Control and
Appeal) Rules, 1965, has held that the term 'consider' inplies
"due application of mnd' . Therefore, the term 'consider' has
been interpreted in disciplinary proceedings to neet 'due
application of mnd'. This R P.Bhatt principle has been

followed by Hon'ble M.Justice V.Ramasubramanian, as a single
Judge of this Court (as his Lordship then was) in K Kandasany
case [K Kandasany Vs. Deputy Inspector General of Police,
Tiruchirappalli Range and others reported in (2006) 4 M.J 1382].

16. Therefore, if this principle that the term' consider’
in disciplinary proceedings nmeans 'due application of mnd is
applied in the case on hand, the inevitable sequitur is, there
has been no application of mnd qua order nade by third

respondent i.e., | inpugned order. In appeal, there cannot be
any enlargenment to support the order of original authority. In
any event, the order of appellate authority (Il inpugned order)

made by second respondent does not discuss the explanation given
by wit petitioner.

17. Therefore | and Il inmpugned orders also fail to pass
the nuster qua 'consider' occurring in Rule 17(a) of said Rules.
The inevitable sequitur is, prayer in the wit petition is to be
answered in affirmative. Prayer is answered in affirmative. The
order dated 17.05.2007 bearing reference No.5858/ 2006 passed
by the third respondent, order dated 27.08.2008  bearing
reference No. g,3693/2007 passed by the second respondent and
order dated 21.05.2009 bearing reference No.Qsuyssmr.grt/ 923/ 2009
passed by the first respondent are set aside. Captioned Wit
Petition is allowed. Consequent |y, connected m scell aneous
petitions nanely, MP.Nos.1 of 2009 and 1 of 2011 are cl osed.
There shall be no order as to costs.

Sd/ -
Assi stant Regi strar (CS-V)

/'l True Copy //

Sub Assistant Registrar
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To

1. The Chief Engineer (Agri. EngQ)
Nandanam Chennai - 600 035.

2. The Superi ntendi ng Engi neer
(Agricul tural Engi neering)
Coi nbat ore Regi on
Thadagam Road
Coi mbat ore 641 013.

3. The Executive Engi neer
Agricul tural Engi neering
Tract or Wor kshop Canpus
Coi nbatore - 641 003.
+lcc to M. P.M Subramani am Advocate, S.R No.41288
+1lcc to the Governnent Pl eader, S.R No.41485
W P. No. 11183 of 2009

VSN- 1 1 (CO)
RLP( 16/ 09/ 2021)
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