IN THE H GH COURT OF JUDI CATURE AT MADRAS

Reserved on : Pr onounced on:
24. 03. 2021 31. 03. 2021

CORAM
THE HONOURABLE Ms. JUSTI CE R N. MVANJULA
S. A No. 386 of 2010

and
M P. No.1 of 2010

Par vat hat hamal ...Plaintiff/ Appellant /Appellant
Vs.
Mut hul akshm ... Defendant/ Respondent/ Respondent

PRAYER This Second Appeal is filed under Section 100 of
C.P.C, against the judgnent and decree passed in A S. No.37
of 2008 dated 14.09.2009 on the file of the Court of
District Judge, Nagapattinam confirmng the judgnent and
Decree passed in O S No.68 of 2006 dated 02.01.2008 on the
file of the Court of Principal Sub Odinate Judge,
Mayi | adut hur ai .

For Appel | ant . M. A Mt hukumar
For Respondent - No Appear ance
JUDGVENT

This second appeal has been preferred against the
judgnent and decree passed in A S No.37 of 2008 dated
14.09.2009 on the file of the Court of District Judge,
Nagapattinam confirm ng the judgnment and Decree passed in
O S. No. 68 of 2006 dated 02.01.2008 on the file of the Court
of Principal Sub Odinate Judge, Mayil adut hurai.
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2. The Appellant is the plaintiff in the suit.

3. The short facts of the plaintiff case are as
follows: -

The suit property belongs to the defendant. On
15. 04. 2003 the son of the plaintiff by name Kandhan entered
into a sale agreenent with the defendant to purchase the
suit property for a sum of Rs.1,66,240/-. On the sane day,
an advance ampunt of Rs.62,000/- was paid. The tine for
agreenent of sale is fixed as 3 nonths. Subsequent to the
agreenent, Kandhan had paid Rs.10,000/- on 15.05.2003,
Rs. 10, 275 on 21.06. 2003 and Rs. 39500/- on 14.07.2003 to the
son of the defendant at her instruction and he has endorsed
the paynent in the sale agreenent itself. The said Kandhan
also paid a sum of Rs. 40,000/- to one Kaliyaperumal on
10.10. 2003 for discharging the nortgage debt of the
def endant. Subsequently, Kaliyaperunmal delivered the titled
deeds of the suit property to Kandhan and put him in
possessi on. So a bal ance sum of Rs. 4, 465/- al one has to be
paid. But the defendant did not cone forward to execute the
sale deed and to deliver the electric notor also as per the
agreenent. Kandhan died in a road accident on 17.10.2005.
Since he was unmarried at the time of death, his nother, who
is the plaintiff herein has filed the suit for specific
per f or mance.

4. The pre suit notice also sent on 08.04.2006 to the
defendant. After receiving the notice the defendant did not
send any reply. The plaintiff has always been ready and
willing to pay the balance sale price also. Hence the
def endants should be directed to receive the sale price and
execute the sale deed in favour of the plaintiff and also to
deliver the welectrical notor or in the alternate the
defendants may be directed to return a sum of Rs.1,61,775
Wwth interest @9 %

5. The short facts of the witten statenent filed by
the defendant is as under:
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The defendant approached the plaintiff's son, Kandhan
for a loan of Rs.50,000/- At that tine, Kandhan insisted
that the defendant should execute a sale agreenent and only
then he would give a loan of Rs.50,000/-. On believing the
words of the Kandhan this agreenment was prepared. But the
intention of the agreenent is only to give this as a
security for the loan. In fact the son of the plaintiff has
lent only a sumof Rs. 35,000/- and not Rs. 50,000/-. It is
false to state that there was a nortgage in favour of one
Kal i yperumal and the plaintiff's son discharged the sane.
When t he def endant approached Kandhan for |oan, Kandhan told
himthat if he delivers the title deeds, he would try to get
himloan froma bank. Only in view of that the defendant has
given the title deeds. But no bank | oan was arranged for the
def endant as prom sed by Kandhan. The suit has been filed
just in order to grab the property of the defendant who is a
single woman. The plaintiff was never in possession of the
suit property and the defendant alone is possession. Hence
the plaintiff is not entitled to get any relief as prayed
for.

6. During trial, on the side of the plaintiff three
W tnesses were examned as P.W1 to P.W3 and Exs.Al to All
were nmarked. On the side of the defendant two w tnesses were
exanm ned as DDW1 & D.W2 and no docurment was narked.

7. After trial, the trial Court has decreed the suit
for the alternate prayer of the plaintiff and decreed the
suit for a sumof Rs. 62,000/- with subsequent interest. The
plaintiff has filed the First Appeal before the District
Court, Nagapatinam The first Appellate Court dism ssed the
appeal and confirned the judgenent of the trial Court.
Aggrieved over that the plaintiff has filed this Second
Appeal and the Second Appeal has been admtted on the
foll owi ng substantial questions of |aw

“1. Whether the Courts bel ow have commtted an
error in law in accepting the contentions of
the respondent that the suit agreenent was
not intended to be acted wupon and was
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obtained only as a guarantee for discharging
the loan advanced by the son of the
respondent ?

2. \Wether the Courts below erred in law in
decreeing only a part of the advance covered
by the suit agreenent and the endorsenents
t her eon?”

8. The fact that the sale agreenment was entered into
between the plaintiff's son Kandhan and the defendant was
not denied. But the contention of the defendant was that the
sal e agreenent was executed only as a security for the |oan
anount availed by the defendant from the son of the
appellant /plaintiff. The proposed purchaser by nanme Kandhan
is no nore and hence the suit has been filed by his |ega
heir, his nother Parvathathanmmal. The sale agreenent has
been nmarked as Ex.Al. As per the terns of the sale
agreenent, the suit property was agreed to be sold for a
sale consideration of Rs. 1,666,240/-. The sale advance is
Rs. 62,000/- and the tinme for conpleting the sale is 3
nmont hs. The other son of the plaintiff alone was exam ned as
PW 1.

9. The Appellant/plaintiff has clainmed that after
paying the advance anount of Rs. 62,000/-, subsequent
paynents have been nade to the son of the defendant. The son
of the defendant was exam ned as D. W2 and he has denied the
said fact. Since the sale agreenent has been entered with
the defendant any subsequent paynent towards the sale
consi deration ought to have been paid to the defendant only.
In the sale agreenent Ex.Al, 5 endorsenents were found and
out of this 3 endorsenents have been marked as Exs. A9, Al0 &
All. No document is produced to show that the proposed
vendor has given power to her son to receive the part sale
consideration fromthe proposed purchaser.

10. The other son of the plaintiff, P.W1 hinself has
stated in the evidence that there is a slight difference in
the alleged signature of the defendant's son in Exs.A9, Al0
& All endorsenents. But the admtted signatures of the
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def endants son Senthil is found in his evidence (D.W2). The
conparison of the signatures of Senthil with his admtted
signatures with Exs.A9, Al10 & All would show that the
signatures in the endorsenents are not identical. P.W1
could not offer any explanation as to the difference in the
signatures found in Exs.A9, Al0 & All and why the signatures
were not obtained fromthe defendant who alone is the party
to the agreenent. Since the signatures found in Exs.A9 to 11
do not tally with the signatures of Senthil (D.W2), even on
the bare eyes examnation, it is correct for the Courts
below to reject the claim of the plaintiff on the basis of
t hese endor senents.

11. The plaintiff has also clained that the nortgage
| oan due to one Kaliyaperumal was al so discharged. The said
nortgage dated 18.08.2001 (Ex.A2) is an unregistered one.
The receipt dated 10.10.2003 also not a registered one. It
IS submtted by the |earned counsel for the appellant that
even though the nortgage deed is not a registered one, it
can be considered as an agreenent for loan. In support of
his above said contention he relied on the judgenent
reported in 2002 (1) L.W 613 [P.Joseph Vs. MT. Santi agu] .
In the said judgenent of the Single bench of this court,
has observed as foll ows:

“2. Plaintiff filed a suit for recovery of

noney by sale of the nortgaged property.

The nortgage that is sought to be enforced

was unregi stered and consequently plaintiff

could not get a decree, as if there is a

valid nortgage. Plaintiff therefore wanted

to anend the plaint seeking personal decree

agai nst the defendant and maki ng use of the

unregi stered nortgage deed as an agreenent
of | oan.

4...... Si nce t he nort gage deed IS

unregi stered, at the nost it could be said

that plaintiff can not enforce, as if it is

a nortgage. But it could be taken as an

agreenent of l|oan, and the l|oan could be
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proved on the basis of admission in the
docunent itself. ”

12. Though it is true that an unregi stered nortgage
can be considered as an agreenent of |oan as per the above
judgenent, that could be so only between the parties to the

mortgage and not against 3rd parties. The plaintiff is a

3rd party who is not connected with the transaction shown in
Ex. A2. PW 3, Kaliyan has been exam ned as a witness on the
side of the plaintiff. In fact in the plaint, the
nortgagee’s nane is shown as Kaliyaperumal not as Kaliyan.
But in Ex. A2, the nortgagee is referred as Kaliyan. The said
Kal i yan has been exam ned as P.W3 and he has stated in his
evi dence that his daily wage is Rs. 80 per day and he has no
ot her incone and that he was working as a coolie in a tinber
depot of the relative of PWM. He has also stated that he has
deposed evi dence as how he was requested to. Wiile P.W1 has
stated in his evidence that Kandhan has paid the nortgage
amount of Rs.40,000/- to Kailyan, PWB Kaliyan has stated
that he has received noney from one CGopal and Siganmani and
he has again stated that he has received noney from Kandhan.
If the plaintiff's son/ proposed purchaser had taken the

ri sk of paying noney to any 3rd parties w thout the consent
or know edge of the vendor that will not anpbunt to a paynent
made on behalf of the vendor. So far as the defendant D.W1
is concerned it is alleged that the said Kaliyan (PW3) is a
total stranger. The plaintiff did not prove that the
transaction in Ex.A2 would bind the defendant and the
di scharge of the sanme was done by the plaintiff's son only
with the consent and know edge of the defendant.

13. In fact the defendant has denied her signatures
in Ex.A2. Even if her alleged signature in Ex. A2 is presuned
to be true, the nortgage deed being an unregi stered one, it
cannot be admtted in evidence. Even a bare eye conparative
exam nation of the signatures of the defendant in Ex.Al and
Ex. A2 also shows that the signatures of the defendant are
not identical or acceptable. Since the evidence on record
does not prove the subsequent paynents nmade by the deceased
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Kandhan towards the sal e consideration by way of discharging
her alleged nortgage debt etc., it is correct for the Courts
belowto |imt the liability only with regard to the advance
anount paid by the deceased on date of Ex.Al sal e agreenent.

14. It is submtted by the |learned counsel for the
appellant that in a suit for specific performance if the
defendant omtted to give reply to the pre suit notice, an
adverse inference can be drawn against the defendant. He
cited the decision reported in 2007 (4) MJ 442 [Rajeswari
and others Vs. K M Kumarasany and others], in support of his
contenti on. In the said case a Single Bench of this Court
has hel d as under:

“14. After analysing the decision cited by the
| earned Counsel for the respondent/plaintiff,
the follow ng points are unearthed out of it.
1)In a case of defence of noney dealing
by the vendor, it is for the vendor to
prove the transaction as one of noney
deal i ng by sone nodes.
2)Failure to prove the discharge of nobney

dealing, an adverse inference has to be

drawn agai nst the vendor.

3)Not sending any reply to the notice of

t he agreenent hol der an adverse inference

has to be drawn agai nst the vendor.
4)Even if there is any discrepancy in the

date of purchase of the stanp paper, i.e.
prior to date of the sale transaction, it
will not affect the agreenent of sale

transaction.

5) The defence theory is hit by Section 92
of the Indian Evidence Act, unless there
are circunstances which would prove that
equity wll suffer by enforcing the
agreenent for sale.”

15. Just because the defendant omtted to send a

reply to the notice it cannot be presuned that the
plaintiff has proved his entitlenment of decree for specific
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performance. In the agreenent itself, the purchaser has not
affixed his signature. The endorsenents in Exs. A9 to All
did not contain the signatures of the vendor. The alleged
signatures of defendant's son in Exs.A9 to All are also
different fromthat of his admtted signatures avail able on
record. The Court cannot close its eyes wthout
appreciating the above inprobabilities of the holistic
evidence of the plaintiff and proceed to take an adverse
presunption on the basis of failure to send reply to the
pre-suit notice alone and decide the suit in favour of the
plaintiff.

16. The Courts bel ow have correctly appreciated the
evidence available on record and denied the relief for
specific performance. The decree for specific performance is
a discretionary one basing on the principles of the equity.
The plaintiff who has filed the suit for specific
performance has got a duty to prove that he is eligible to
get a decree. The differences in the signatures found in the
Exs. A9 to All and Ex. A2 woul d al so render them unaccept abl e.
The Courts bel ow have chosen to grant the alternate relief
for recovery of the advance anount with interest. Since the
plaintiff has failed to prove the paynents other than the
advance, it is correct for the lower Court to limt the
decree to that of the advance anount paid on 15.04.2003
Thus, the substantial questions of |aw are answered agai nst
t he appel | ant.

17. It is further submtted by the |earned counsel
for the appellant that a charge can be created on the suit
property for the decree anount. But that ground was not
raised in this second appeal. It is submtted by the | earned
counsel for the appellant that it is only a substantial
question of law and hence it can be raised at any tine.
Dealing of any new questions of law if results in any
additional relief to the Appellant, t he respondent should
not be put to surprise. And further he can not be precluded
to make his defence on that point. Hence the subm ssion of
the learned counsel for the Appellant on this score could
not be accepted.
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In the result the Second Appeal is dism ssed and the
Judgnent and the decree of the First Appellate Court is
confirnmed. No costs. The connected M scell aneous Petitions
if any are al so cl osed.

Sd/ -
Assi stant Regi strar (AD-1V)

/| True Copy//
Sub Assistant Registrar
jrs
To

1. The District Judge,
Nagapat t i nam

2. The Principal Sub Odinate Judge,
Mayi | adut hur ai .

3. The Section Oficer,
V. R Section, Hi gh Court, WMadras.

+1cc to M. A Mit hukunmar, Advocate, S. R No.21400
S. A. No. 386 of 2010

PM CO)
SB( 06/ 09/ 2021)
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