IN THE H GH COURT OF JUDI CATURE AT MADRAS
CORAM :

THE HONOURABLE Ms. JUSTI CE R N. MANJULA

RESERVED ON : PRONOUNCED ON :
15. 02. 2021 18. 02. 2021

S. A NO 364 OF 2010

Pavadai Gounder ... Appellant / Plaintiff
Vs.

1. Sekar

2. Chi nnai ya Udayar ... Respondents / Defendants

PRAYER : Second Appeal is filed under Section 100 of C P.C
agai nst the judgnment and decree passed in A S. No.85 of 2009, on
the file of the Principal D strict Court, Villupuram dated
14.12.2009 in confirmng the judgenent and decree nade in
O S. No. 315 of 2006, on the file of the Principal D strict
Munsi f Court, Thirukoilur D strict and dated 24.03. 2008.

For Appel | ant : M . V. Raghavachar
For Defendants : No appear ance
JUDGMENT

This second appeal has been preferred against the
judgnment and decree passed in A S. No.85 of 2009, on the file of
the Principal District Court, Villupuram dated 14.12.2009 in
confirmng the judgenent and decree made in O S. No.315 of 2006,
on the file of the Principal District Mnsif Court, Thirukoilur
District and dated 24.03. 2008.

2. The plaintiff is the appellant herein. The short facts
of the case is that the first defendant agreed to sell the suit
property to the plaintiff for sale price of Rs.32,000/- and
executed a Sale Agreenent dated 19.04.2006 and he paid the
entire sale consideration to the first defendant on the sane day
itself. The plaintiff could not get the sale deed registered
because the stanp duty was fixed basing on the rate per square
feet instead of rate per cent. As per the sale agreenent the
first defendant did not cone forward to register the sale deed.
Instead he tried to sell the suit property to the second
defendant for a higher price. Hence the plaintiff has filed
this suit for specific performance before the Principal D strict
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Munsi f Court, Thirukoilur District.

3. The first defendant has filed his witten statenment by
stating that the alleged sal e agreenent dated 19.04.1996 was not
executed by himand he did not receive any sale consideration as
alleged by the plaintiff. And the suit property jointly
bel onged to hinself and his brother and sister and they had
agreed to sell the sanme to the second defendant on 05.04. 2005.
The plaintiff has filed the suit with sone ulterior notive.

4. The trial court dismssed the suit. The plaintiff
filed the first Appeal before the District Court, Villupuram and
the first Appeal was also dismssed. Aggrieved over the sane,
he has filed this second appeal. The second appeal has been
admtted on the follow ng substantial questions of |aw

1. “Whether the Courts below are justified in

dism ssing the suit when it has been established

that the entire sale price was tendered by the

appellant to the first respondent?

2. When the defence of the defendants is not
bel i eved, whether the Courts below are justified
in dismssing the suit?”

5. On perusal of the plaint, Ex.Al sale agreenent and the
oral evidence of the Appellant/Plaintiff (PW) it is seen that
the plaintiff has stated as per the sale agreenent he has paid
the entire sale consideration of Rs.32,000/- to the first
defendant on 19.04.2006 itself when the sale agreenent was
executed. According to the Appellant the registration of sale
Deed has not been done for the reason that the stanp duty has
been fixed on the basis of square feet rate instead of rate per
cent.

6. The |Ilearned counsel for the Appellant drew the
attention of this court to the finding of the learned trial
judge in his judgenent where he observed that both the plaintiff
and the first defendant has affixed their signatures in Ex Al
sal e agreenment but did not accept the sane as a valid agreenent.
It is further submtted by the | earned counsel for the Appell ant
that the defence of the first defendant that he executed the
sale agreenent in favour of the second defendant was falsified
and hence the trial court should have granted a decree for
specific performance. The |earned Trial Judge despite naking an
observation that the signatures of the plaintiffs and the first
defendant are seen in Ex. Al sale agreenent, did not believe the
I ntention of the parties .

7. The first Appellate Court has considered the materials

avail able on record and concluded that the sale agreenent dated
19.04.2006 <could not be enforced due to the facts and
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circunstances surrounding the <case. It is «clainmed by the
Appel lant that the entire sale consideration has been paid to
the first defendant and the said fact was also proved. The
learned Trial judge has franed specific issues as to the
genuiness of the sale agreenent and the passing of the sale
consideration and hel d those issues agai nst the Appellant.

8. The first Appellate court appreciated the evidence and
hel d that even though the suit sale agreenent had been executed
by the parties, the plaintiff can not get a decree for specific
performance. In the suit for specific performance the nere truth
of the execution of the sale agreenent will not entitle a party
to the agreenent to get a decree for specific performance if the
facts and circunstances surrounding the sale agreenent cast
cloud on the genuine intention of the parties.

9. If the entire sale price has been paid by the
Appel | ant on one and the sane day of the agreenent, there could
not be any reason to delay the registration of the sale deed
The reason as stated by the appellant for not registering the
sale deed on the sane day itself is that the stanp duty was
fixed on the basis of rate per square feet instead of rate per
cent and the Appellant did not have sufficient noney to buy
stanp duty. But these facts do not find place in Ex.Al sale
agr eenent .

10. A purchaser intending to get the sale deed executed
should be willing to bare the stanp duty and other registration
charges. If it is in the opinion of the Appellant that the stanp
duty has been fixed unreasonably or wongly he should have given
due applications to the Appropriate authorities and see that
rectified. But the plaintiff did not take any such steps.
Neither the said fact was stated in Ex. Al sal e agreenent. | f
the stanp duty has been accepted to be correct but the Appellant
did not have the financial strength to neet out the above
expense, this fact atleast should have been stated in the sale
agreenent in order to strengthen its credibility, especially
when it is alleged that the entire sale consideration has been
pai d but sale deed not executed. The said reason was not stated
in Ex. A2 | egal notice also.

11. The ternms of the sale agreenent in Ex.Al was in such
a manner that the first defendant should execute the sale deed
anytinme when the plaintiff called and if the first defendant
failed to conme and execute, he should pay double the sale price
to the plaintiff. Both the trial court and the first Appellate
Court have observed that the terns as seen in the Ex.Al is
unfairly advantageous to the plaintiff and termed unilaterally.
It was submtted that since the entire sale consideration has
been paid by the plaintiff it is the defendant who alone has to
fulfill his part of the contract.

https://hcservices.ecourts.gov.in/hcservices/



12. But it is not stipulated within which tinme the
plaintiff would arrange the noney for stanp duty and call upon
the first defendant. If the facts and circunstances of the
Ex. Al does not convince the conscious of the Court for the
reasons recorded, the courts can deny the relief of specific
per formance. If the plaintiff has prayed an alternative relief
of recovery of sale anmount and if he proved the paynent of sale
anount then the courts may consider to grant the alternate
relief in case it is found that the plaintiff is not entitled to

the relief of specific performance. In this case the plaintiff
did not pray for any alternative relief. Though in the grounds
of appeal it is stated that the plaintiff was put in the

possession of the suit property the sane was not pleaded by the
plaintiff in his plaint.

13. The appellant who is the plaintiff has got the duty
to prove that the intention of Ex.Al was only for the purpose
of conveying the suit property in his favour. The said fact
cannot be taken as proved just because the respective parties
found to have endorsed their signatures in Ex.Al, but the facts
and circunstances prove the contrary.

14. The facts and circunstance surrounding Ex.Al and the
act of parties in pursuance of Ex.Al has been elaborately
di scussed by the courts below basing on the materials available
and it is held that the plaintiff did not prove the intention
of the parties as pl eaded. The Lower Appellate Court has held
that the Appellant failed to prove the genuiness of the
intention for the sale agreenent because he could not convince
the courts as to

a) why he postponed the execution of the sale

deed, despite he tendered the entire sale price

on the sanme day of sale agreenent itself and

b) what necessitated the execution of the sale

agreenent if the entire sale consideration has

been paid .

c) And why the reason regarding his inability to

raise fund to neet the stanp duty has not been

alleged in the sale agreenment Ex.Al or in the

| egal notice Ex.A2 in order to prove its

credibility.

15. In fact the first defendant has sent a reply notice
and in which it is stated that the plaintiff did not tell any
reason in his legal notice as to why the sale deed was not
registered, if the sale ampunt was paid in entirety to him My
be because of that, the plaintiff had invented a reason
connecting to stanp duty and pleaded it in his plaint as an
afterthought. The plaintiff cannot claim a decree by disproving
the defence of the defendant alone. He can claim a decree only
if he proves his own contentions and entitlenments. Hence the
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Appel | ant cannot get a decree of specific performance, |ust
because the defendant failed to prove his avernents in the
witten statement. Further, the relief of specific performance
Is a discretionary relief and it is not obligatory on the part
of the Court to grant the sane wthout weighing the facts and
circunstance surrounding the sale agreenment . The Courts bel ow
have done that exercise by correctly weighing the facts and
circunstances in ternms of sec. 20(2) of Specific Relief Act.

16. It is rightly observed by both the trial court and
first appellate Court, that the sale agreenent Ex.Al contains
unil ateral conditions and it is silent about the obligations on
the part of the plaintiff. Since the relief of specific
performance is an equitable relief, the Appellant has got a duty
to prove that for all the fairness and genuiness on his part he
is entitled to get the relief for specific performance. The
courts below have rightly fixed the said om ssion on the part of
the Appell ant by correctly appreciating the facts and
ci rcunstances on the basis of the materials produced before it.
Hence the judgenent and decree of the first Appellate court in
confirmng the judgenent and decree of the trial court warrants
no interference. Thus the questions of law 1 and 2 are answered
agai nst the Appellant.

In the result, this second Appeal stands dism ssed and
the judgnent and decree of the first Appellate court IS
confirned. No costs.

Sd/ -
Assi stant Regi strar

/1l True Copy //
Sub Assistant Registrar
jrs
To,
1. The Principal District Court, Villupuram
2. The Principal District Miunsif, Thirukoilur.

3. The Section Oficer,
V. R Secti on,
Hi gh Court, Madras.

+1cc to M. N Suresh, Advocate SR. No.10101
+lcc to M. V. Raghavachari, Advocate SR No.9634
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