IN THE H GH COURT OF JUDI CATURE AT MADRAS
RESERVED ON 20. 10. 2021 PRONOUNCED ON 26. 10. 2021

CORAM
THE HON BLE MR, JUSTI CE C. V. KARTH KEYAN
CRL. OP. NO. 25561/ 2016 & CRL. MP. NCS. 12438 & 12439/ 2016
Shri Raman Krishna Kumar ...Petitioner / Accused
Ver sus

Deputy Conm ssioner of |Incone Tax

Non Corporate Crcle-3

VI Fl oor, Wanaparthy Bl ock

Room No. 623A, No. 121,

Nunganmbakkam Hi gh Road

Chennai 600 034. ... Respondent / Conpl ai nant

Prayer : Crimnal Oiginal Petition filed under Section 482
C.P.C., tocall for the records in EOCC No.121/2016 on the file
of the Ilearned Additional Chi ef Metropolitan Magistrate,

Econom ¢ O fences-1, Egnore, Chennai and quash the sane.
For Petitioner : M . Naveen Kumar Mirt hi
For Respondent : M. L. Murali Krishnan

Speci al Public Prosecutor
[ ncome Tax]

ORDER

(1) This petition has been filed by the accused in
EOCC. No. 121/ 2016 now pending on the file of the |[|earned
Addi tional Chief Metropolitan Mgistrate/ Economc O fences-
I, Egnore, Chennai, under Section 482 C.P.C., to quash
further proceedings in the said Cal endar Case.

(2) The respondent herein had occasion to file a conplaint
before the said jurisdictional Court against the petitioner
herein for offences under Sections 276CC and 276Cf 1] of the

Incone Tax Act, 1961, [hereinafter referred to as ''the
Act, 1961''] with respect to the Assessnment Year 2013 -
2014.

(3) It is the case of the respondent that the petitioner herein
who had taxabl e inconme for the Financial Year 2012 - 2013 /
Assessnent Year 2013 - 2014, had not filed the Annual
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(4)

(5)

(6)

(7)

(8)

Return as nmandated under Section 139[1] of the Act, 1961,
nor under the extended tine under Section 139[4] of the
said Act. It had been stated that the petitioner herein
had received substantial incone in the form of salary
anounting to Rs.68,71,731/- and had also indulged inhigh
end transactions wth respect to purchase and sale of
nmut ual funds and with respect to credit card transactions.

It is the contention of the respondent that owing to non-
filing of the Income Tax Returns, suspicions had arisen
over the source of funds for such transactions. It had
al so been contended that several Show Cause Notices had
been issued, but there was no reply by the petitioner
herein. Finally, the petitioner had condescended to give a
reply on 02.05.2016 for the Show Cause Notice dated
26. 04. 2016. The respondent contended that the petitioner
had deliberately not filed the Inconme Tax Returns wthin
the stipulated period and therefore, the respondent was not
able to assess the incone for the escaped assessnent, for
whi ch the Return should have been submtted.

In view of the above facts, conplaining that the petitioner
herein had commtted offences wunder Section 276CC and
276C[ 1] of the Incone Tax Act, 1961, with respect to the
Assessnent Year 2013 — 2014, a conplaint, as aforesaid, had
been preferred before the Ilearned Additional Chi ef
Metropolitan Magistrate / EO 1, Egnore, Chennai, which had
been taken cogni zance as EOCC. No. 121/ 2016.

This petition has been filed seeking to quash the said
Cal endar Case.

Heard argunents advanced by M. Naveen Kumar Murthi, | earned
counsel appearing for the petitioner and M.L.Miral
Kri shnan, |earned Special Public Prosecutor [Ilnconme Tax]
appearing for the respondent.

M . Naveen Kumar Murthi, |earned counsel for the petitioner
pointed out that the petitioner was not able to file the
Returns owing to the fact that the petitioner was under the
bona fide inpression that his erstwhile enployer, nanely,
ITWIindia Limted, where he was working as General Manager
[ Autonotive Group] during the years 2012-2014, would have
filed the Tax Returns in the normal course. Lear ned
counsel stated that the inconme of the petitioner for the
Fi nanci al Year 2012 - 2013 was Rs.45,07,595/-, but, there
had been a mstake in Form 26AS filed by the Conpany on
behal f of the petitioner wherein the incone was entered as
Rs.68,71,731/-. It was also stated by the |earned counse

t hat t he petitioner had pai d t ax anounti ng to
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Rs. 10, 21, 101/ -. It was also pointed out that the
petitioner had, thereafter left the said Conpany and he was
not aware of the m stake which had crept in Form 26AS and
only when notices had been issued, did the petitioner cone
to know about this particular msmatch between the
information contained in Form 16 and Form 26AS.
Thereafter, the petitioner had sent a reply on 02.05.2016
for the Show Cause Notice dated 26.04. 2016.

(9) Learned counsel submtted that however, the petitioner
received yet another notice dated 20.05.2016 under Section
148 of the Act, 1961, stating that the petitioner's incone
woul d be re-assessed for the Assessnent Year 2013 - 2014.
He stated that the petitioner had paid an additional sum of
Rs. 9,870/ - as Self Assessnent Tax. Learned counsel |anented
that in spite of these steps taken by the petitioner
herein, the respondent had preferred a conplaint and stated
that the petitioner had no intention of conmtting any
of fence nmuch | ess of fences under Sections 276CC and 276(C 1]
of the Act, 1961.

(10) The learned counsel for the petitioner also stated that it
was a bona fide m stake on the part of the fornmer enployer
of the petitioner and the petitioner could not be held
liable to answer to the charge levied by the respondent
her ei n.

(11) In this connection, the |earned counsel for the petitioner
relied on the judgnent of the Gujarat H gh Court reported
in 1995 213 ITR 307 [GQuj] - Vinaychandra Chandul al Shah Vs.
State of Q@ujarat and Another, wherein a learned Single
Judge had examined a application filed to quash the
proceedings initiated owng to non-filing of Returns as per
Section 139[1] of the Incone Tax Act, 1961. In that
particul ar case, the accused had disclosed total incone of
Rs. 2,01, 380/- and had also paid advance tax and also paid
Self Assessnment Tax under Section 140A of the Act, 1961
after the filing of the Return. The assessnent under
Section 143[3] of the Act, 1961 was determ ned and the
accused thereafter was required to pay tax and interest
under Section 139[8] of the Act, 1961 and al so penalty. The
| earned Single Judge, after extracting the provisions
under Section 276C of the Act, 1961, had al so exam ned the
word 'evasion' as defined in various judicial dictionaries
and had stated that it would require an elenment of wlful
attenpt to evade to pay tax, penalty or interest. It was
also stated that there should be evasion to pay tax and
only when there is a finding that there is evasion, then a
charge can be levied inposing tax, penalty or interest. It
was also held by the learned Judge that Section 276 C can
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be attracted only when a person wilfully attenpts to evade
paynent of any tax, penalty or interest and not otherw se.

(12) The learned counsel also relied on the judgnment of a
| earned Single Judge of this Court reported in 1995 [I1]
CTC 4 [J.M Shah Vs. Incone Tax Oficer, Gty Ward 11 [4],
Madr as- 6] wherein the | earned Single Judge had exam ned the
necessity of nmens rea as an ingredient to constitute the
of fence under Section 277 of the Act, 1961. It was held by
the learned Single Judge that unless the assessee knows or
bel i eves that the statenment or accounts is false, or knows
that it is not true or does not believe it to be true,
there cannot be an offence under the said provision. I n
that particular case, the petitioner therein, had been
acquitted by the learned Principal Sessions Judge, for the
of fence under Section 276C of the Act, 1961. A specific
finding had been given that om ssion to include notional
rental income was not wilful or wanton and such a finding
had becone final and the respondent had not taken it up in
appeal . It was therefore, concluded that om ssion for
filing the Return was not wlful. In view of that
particular fact, the further conviction under Section 277
of the Act, 1961, was set aside by the learned Single
Judge.

(13) The learned counsel for the petitioner also relied on the
judgnent of a learned Single Judge of the Karnataka Hi gh
Court made in Crl.OP. No.4891/2014 dated 14.06.2019
[Ms. Walikaval House Building Cooperative Society Limted
rep.by its Secretary H. Sreenivasa and Qthers V. The Incone
Tax Depart nment by the Deputy Conm ssioner of |nconme Tax,
Central Circle-1[11], Bangal ore-560 032]. The petitioner
in that particular case, was a Cooperative Society. A
search was conducted and assessnent proceedi ngs cane to be
initiated by issuing Notice under Section 153A of the Act,
1961. Since there was no conpliance, a Show Cause Notice
was issued as to why prosecution should not be | aunched for
the offence wunder Section 276CC of the Act, 1961.
Thereafter, the petitioner therein, had filed the Returns
of incone. They had declared total incone and the tax
payabl e thereon. They, however, failed to pay the Self
Assessnent Tax. The property of the petitioner therein /
Soci ety was attached. That was |ifted on condition that the
property should be brought for sale and the sale proceeds
should be remtted to the Departnent. The petitioner
therein / Society had issued a cheque stating that the
cheque can be encashed at the tinme of registration of the
Sal e Deed. The Departnent, however, did not encash the
cheque. A conplaint was |odged before the Court for
Econom ¢ O fences at Bengal uru, seeking prosecution of the
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petitioner therein / Society for the offence under Section
276C[ 2] of the Act, 1961. The petitioner therein / Society
approached the H gh Court wunder Section 482 C.P.C., to
guash the proceedings. The |earned Single Judge found that
the only circunstance which the respondent relied was non-
paynment of Self Assessnent Tax along with the Return. It
was found by the learned Single Judge that though the
Returns were filed after nuch delay, there cannot be an
inference that there was an attenpt to evade the tax
declared in the Returns. It was further held that del ayed
paynment could be a ground to inpose penalty or interest,
but cannot be a ground to initiate prosecution under
Section 276 2] of the Act, 1961. Leavi ng the doors open
for inposing penalty and interest, the crimnal proceedings
wer e quashed.

(14) The l|earned counsel for the petitioner further relied on
the decision of a learned Single Judge of this Court nade
in Crl.OP.[M).No.13383/2019 dated 12.03.2020 [Ms.Bejan
Singh Eye Hospital Private Limted and Ohers Vs. The
Incone Tax O ficer, Qo.Principal Comm ssioner of Incone
Tax, Madurai rep. By the Assistant Conm ssioner of |ncone
Tax Circle-I, Nagercoil]. The |earned Single Judge had
directly referred to the judgnent of the Karnataka Hi gh
Court in Ms. Walikaval House Buil ding Cooperative Society
[referred supra] and held that since the taxes have been
paid and there are no dues, the prosecution would only
anount to abuse of |legal process. The learned Single
Judge, therefore quashed the Cal endar Case.

(15) Per contra, M.L.Mirali Krishnan, |earned Special Public
Prosecutor appearing for the respondent / Departnent,
di sputed the contentions raised by the |earned counsel for
the petitioner. According to him the petitioner had not
filed the Returns of Inconme for the Assessnent Year 2013-
2014 within the stipulated period. Therefore, Show Cause
Notices were continuously issued. The final Show Cause
Notice was replied only in the year 2016. It was also
contended that the petitioner herein had declared the
i ncome of Rs.68,71,731/- and had al so indulged in high end
transactions with respect to purchase and sale of nutual
funds and with respect to credit cards. Learned counsel
stated that the sources for these transactions renained
unexplained owing to the non-filing of the Inconme Tax
Ret ur ns. He also stated that even the reply to the Show
Cause Notice was given after a period of nine nonths. No
expl anation was given with respect to the high valued
transactions in the purchase and sale of nutual funds and
transaction wth credit cards. He, therefore stated that
there was a wilful and deliberate attenpt on the part of
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the petitioner to defraud the Incone Tax Departnent by not
filing the Return of incone. Learned Special Public
Prosecutor pointed out that filing of Return is mandatory
under Section 139 of the Act, 1961.

(16) The learned Special Public Prosecutor for the respondent /
Departnment relied on a judgnment of the Hon' ble Suprene
Court of India reported in 2014 [5] SCC 139 [ Sasi
Enterprises Vs. Assistant Conm ssioner of Incone Tax],
wherein the Hon'ble Suprene Court had stated that
protection as given under the proviso to Section 276CC of
the Act, 1961, is not available once there is a failure to
file the Return and once such failure is discovered and
detected and notices under Section 142 or under Section 148
of the Act, 1961, had been issued calling for filing of
the Return. It had been stated that duty to file the
Return under Section 139[1] of the Act, 1961, is nandatory
and failure to file the Return within the stipul ated period
would invite conpulsory punitive interest as well as
prosecution under Section 276CC of the Act, 1961. In
par agraphs No.26 to 29, the Hon' ble Suprene Court has held
as follows: -

''26.Section 276CC, it my be noted,
takes in sub-section (1) of Section 139, Section
142(1)(i)and Section 148. But, the proviso to
Section 276CC takes in only sub-section (1) of
Section 139 of the Act and the provisions of
Secti on 142(1) (i) or 148 are conspi cuously
absent. Consequently, the benefit of proviso is
available only to voluntary filing of return as
required wunder Section 139(1)of the Act. In
other words, the proviso would not apply after
detection of the failure to file the return and
after a notice under Section 142(1)(i)or 148 of
the Act is issued calling for filing of the
return of inconme. Proviso, therefore, envisages
the filing of even belated return before the
detection or discovery of the failure and
I ssuance of notices under Section 142 or 148 of
t he Act.

27. W may in this respect also refer to
sub-section (4) to Section 139 wherein the
| egi sl ature has used an expression “whichever is
earlier”. Both Section 139(1) and Sub-Section
(1) of Section 142 are referred to in sub-
section (4) to Section 139, which specify tine
limt. Therefore, the expression “whichever is
earlier” has to be read with the tine if allowed
under sub-section (1) to Section 139 or wthin
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the time allowed under notice issued under sub-

section (1) of Section 142, whi chever is
earlier. So far as the present case is
concerned, it is already noticed that the

assessee had not filed the return either within
the tinme allowed under sub-section (1) to
Section 139 or wthin the tine allowed under
notices issued under sub-section (1) to Section
142.

28. W have indicated that on failure to
file the returns by the appellants, incone tax
departnment nmade a best judgnent assessnent under
Section 144 of the Act and later show cause
notices were issued for initiating prosecution
under Section 276CC of the Act. Proviso to
Section 276CC nowhere states that the offence
under Section 276CC has not been committed by
the categories of assesses who fall wthin the
scope of that proviso, but it is stated that
such a person shall not be proceeded against. In
ot her words, it only provides that under
specific circunstances subject to the proviso,
prosecution nmay not be initiated. An assessee
who cones within clause 2(b) to the proviso, no
doubt has also commtted the offence wunder
Section 276CC, but is exenpted from prosecution
since the tax falls below Rs.3,000/-. Such an
assessee may file belated return before the
detection and avail the benefit of the proviso.
Provi so cannot control the main section, it only
confers sone benefit to certain categories of
assesses. In short, the offence under Section
276CC is attracted on failure to conply with the
provisions of Section 139(1) wor failure to
respond to the notice issued under Section 142 or
Section 148 of the Act within the time |limt
specified therein.

29.W nmay indicate that the above
reasoning has the support of the Judgnent of
this Court in Prakash Nath Khanna Vs. CT
reported in 2004 [9] SCC 686. When we apply the
above principles to the facts of the case in
hand, the <contention of the |earned senior
counsel for the appellant that there has not
been any wllful failure to file their return
cannot be accepted and on facts, offence under
Section 276CC of the Act has been nmade out in
all these appeals and the rejection of the
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application for the discharge calls for no
interference by this Court.
[ Enphasi s suppli ed]

(17) The learned Special Public Prosecutor also relied on the
judgnment reported in 2004 [135] Taxman 327 [SC] [Prakash
Nat h Khanna V. Conm ssioner of Inconme Tax], wherein the
Hon' bl e Suprene Court exam ned Section 276CC read with 139
of the Act, 1961 and held as foll ows: -

"' 18. Another plea which was wurged wth
some anount of vehenmence was that the provisions
of Section 276-CC are applicable only when there
I's discovery of the failure regarding evasion of
tax. It was submtted that since the return
under sub-section (4) of Section 139 was filed
before the discovery of any evasion, t he
provision has no application. The case at hand
cannot be covered by the expression "in any
ot her case". This argunent though attractive has
no substance.

19. The provision consists of two parts.
First relates to the infractions warranting
penal consequences and the second, neasure of
puni shment. The second part in turn envisages
two situations. The first situation is where
there is discovery of the failure involving the
evasion of tax of a particular anmount. For the
said infraction stringent penal conseguences
have been provided. Second situation covers all
cases except the first situation elaborated
above.

20. The term of inprisonnent is higher
when the anount of tax which would have been
evaded but for the discovery of the failure to
furnish the return exceeds one hundred thousand
rupees. If the plea of the appellants is
accepted it would nean that in a given case
where there is infraction and where a return has
not been furnished in ternms of sub-section (1) of
Section 139 or even in response to a notice
issued in terns of sub-section (2), t he
consequences flowing from non-furnishing of
return would get obliterated. At the relevant
point of tinme Section 139(4)(a)permtted filing
of return where return has not been filed within
sub- section (1) and sub-section (2). The tine
limt was provided in clause (b).Section 276-CC
refers to "due tine" in relation to sub-sections
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(1) and (2) of Section 139 and not to sub-
section (4). Had the Legislature intended to
cover sub- section (4) also, use of expression

"Section 139" alone would have sufficed. It
cannot be said that Legislature wthout any
purpose or intent specified only the sub-

sections (1) and (2) and the conspicuous
om ssion of sub-section (4) has no neaning or
purpose behind it. Sub- section (4) of Section
139 cannot by any stretch of inmagination control
operation of sub-section (1) wherein a fixed
period for furnishing the return is stipulated.
The nere fact that for purposes of assessnent
and carrying forward and to set off losses it is
treated as one filed within sub-sections (1) or
(2) cannot be pressed into service to claimit
to be actually one such, though it is factually
and really not by extending it beyond its
| egiti mate purpose.

21. Whether there was wlful failure to
furnish the return is a matter which is to be
adj udi cated factually by the Court which deals
with the prosecution case. Section 278-E is
rel evant for this purpose and the same reads as
fol | ows:

"278-E: Presunption as to cul pable
ment al state-

(1) In any prosecution for any offence
under this Act which requires a cul pable
mental state on the part of the accused,
the court shall presunme the existence of
such nental state but it shall be a
defence for the accused to prove the
fact that he had no such nental state
wWth respect to the act charged as an
of fence in that prosecution.

Expl anati on: I n this sub-secti on,
"cul pabl e ment al st at e" i ncl udes
intention, notive or know edge of a fact
or belief in, or reason to believe, a
fact (2) For the purposes of this
section, a fact is said to be proved
only when the court believes it to exist
beyond reasonable doubt and not nerely
when its existence is established by a
preponder ance of probability".
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22.There is a statutory presunption
prescribed in Section 278-E. The Court has to
presune the existence of cul pable nental state,
and absence of such nental state can be pleaded
by an accused as a defence in respect to the act
charged as an offence in the prosecution
Therefore, the factual aspects highlighted by
the appellants were rightly not dealt with by
the Hgh Court. This is a matter for trial. It
is certainly open to the appellants to plead
absence of cul pable nental state when the matter
Is taken up for trial.

23. Looked at from any angle the appeals
are without nerit and are dism ssed.'

[ Enphasi s Suppl i ed]

(18) The learned Special Public Prosecutor appearing for the
respondent / Departnent further relied on the judgnent
reported in 2021 SCC Online 315 [Neeharika Infrastructure
Private Limted Vs. State of Mharashtra and O hers],
wherein it had been stated that the Court should be
circunspect in interfering with any crimnal prosecution
and that, quashing of a Calendar Case should be an
exception rather than an ordinary rule. It was also held
that the Court wll only have to examne whether a
cogni zabl e of fence had been made out and it is not for the
Court to exam ne whether the allegations nade, are true or
not .

(19) | have considered the argunments advanced and al so perused
the material s pl aced.

(20) Very unfortunately, in the judgnents cited / relied on by
the learned counsel for the petitioner, there had been no
reference to the Judgnents of the Hon' ble Suprenme Court of
India, nore particularly, the judgnent reported in 2014 [5]
SCC 139 [Sasi Enterprises Vs. Assistant Conmm ssioner of
I ncone Tax]. The Hon' ble Suprene Court had very clearly
stated that filing the Return within the stipulated and
mandatory period is a duty cast on any person who has to
decl are the incone.

(21) It has also been held by the Hon' bl e Suprene Court that the
said provisions are mandatory in nature and it has been
further expanded that if the Returns are not filed within
the stipulated period, then, a presunption as to the
cul pabl e nmental status, can be drawn under Section 278E of
the Act, 1961. It has also been held by the Hon'ble
Suprene Court that in a prosecution of offence |ike Section
276CC, which incidentally is one of the offences alleged
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against the petitioner herein, there can be a presunption
for existence of nens rea and it is for the accused to
prove the contrary and that too, beyond reasonabl e doubt.

(22) If the facts in the present case are exanined, the
petitioner had laid the blame on his previous enployer
stating that there has been a msmatch in the inconme earned
as given in Form 16 and as uploaded in Form 26AS. It had
al so been stated that this was not brought to the know edge
of the petitioner since he had left enploynent. It was
al so stated that even though the Show Cause Notices have
been received, he was under the bona fide inpression that
since tax had been paid, no further action is required to
be clarified fromhis end.

(23) It is the case of the petitioner herein that there was no
wi | ful act of non disclosure of incone. As a matter of
fact, it is the further contention that not just was tax
pai d, but Self Assessnment Tax had al so been paid. However,
it is seen that it is the consistent case of the respondent
/| Departnment that the petitioner had not explained the high
| evel transactions in purchase and sale of nutual funds and
transactions in credit cards.

(24) As stated by the Hon'ble Suprenme Court, the claim of the
petitioner herein that he was innocent and ignorant and
therefore, indulgence should be granted to him is actually
a fact which should be proved by himin a Court of |aw
Such innocence or ignorance cannot be presunmed. On the
ot her hand, what can be presuned is the cul pable nental
status and it is for the petitioner herein to prove the
contrary.

(25) Even in the case relied on by the |earned counsel for the
petitioner, nanel y, in Wyal i kaval House Bui | di ng
Cooperative Society's case and also relied on by a |earned
Single Judge of this Court in Crl.OP.[M)].No.13383/2019,
only the prosecution had been quashed, but the inposition
of penalty and interest had not been interfered with. The
| earned Single Judge of this Court had unfortunately,
overl ooked that particular fact while relying on the
judgnment of the |earned Single Judge of the Karnataka H gh
Court.

(26) Insofar as the judgnent relied on by the |earned counsel
for the petitioner of the Gujarat H gh Court is concerned,
the l|earned Judge, wth due respect, has not at al
considered the presunption as given in Section 278E of the
Act, 1961, regarding cul pable nental state. This was a
provi sion brought into the Taxation Law in the year 1986
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itself. The burden lies on the assessee to show that he
had no wilful intention not to file the Return. Any
explanation to discharge such burden can be tested only
during the course of trial.

(27) This Court cannot presune that the petitioner herein is
i nnocent of any of the offences conplained. It is for the
petitioner to establish such innocence. The platform for
establ i shing such innocence is the Court where the trial is
to be conducted and in the present case, that particular
Court is the Court of the Additional Chief Metropolitan
Magi strate/ EO- 1, Egnore, Chennai

(28) | would therefore, direct the petitioner herein to
concentrate on the efforts to be put in during the course
of trial in that particular Court.

(29) The submssions made by the |earned counsel for the
petitioner stand rejected and the Crimnal Oigina
Petition stands dism ssed.

(30) A direction is given to the learned Additional Chief
Metropolitan Magistrate/ EO-1, Egnore, Chennai, to commence
trial and to conplete the same on or before 31.01.2022.
The petitioner is directed to cooperate in the trial
process. Consequently, connected m scellaneous petitions
stand cl osed.

Sd/ -
Assi stant Registrar (CS-111)

[l True Copy //

Sub Assi stant Registrar
AP

To

1. The Additional Chief
Met ropol i tan Magi strate/ EO I,
Egnore, Chennai .

2. The Special Public
Prosecutor for Inconme Tax,
Hi gh Court, Chennai.

+2ccs to Ms. Naveen Kunmar Murthi, Advocate SR No.55797
+1cc to M.L.Miurali Krishnan, Advocate SR. No.54995

Ol . OP. No. 25561/ 2016
NK( CO)
RVM 10/ 11/ 2021)
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