IN THE H GH COURT OF JUDI CATURE AT MADRAS

DATED : 18.01. 2021

CORAM

THE HONOURABLE MR, JUSTI CE S. M SUBRAMANI AM

C. M A NCS. 3438 & 3451 OF 2012

AND
MP.NCS. 1 & 1 OF 2012

Arul m ghu Sul ai kal Mari amran
Tenpl e, Bisil Karuval ur Mariaman and Mahal i amman Tenpl es
Rep. by its Trustees

1.

2.

S. Pal ani sany

S. M Pal ani sany ... Appellants / Appellants / Plaintiffs
in C.MA No.3438 of 2012

. S. Pal ani sany

. S. M Pal ani sany ... Appellants / Appellants / Defendants 1 & 2
in CMA No.3451 of 2012
VS

. Thangaraj @ Mar annan

.. 1st Respondent / 1st Respondent / Defendant
in CVA No. 3438 of 2012

. Kari anmal ... 2" Respondent / 27 Respondent / 2nd Def endant

in C.MA No.3438 of 2012

. Vel usany ...3"d Respondent / 34 Respondent / 3r¢ Def endant

in C.MA No.3438 of 2012

. 2" Respondent / 27 Respondent / 3rd¢ Def endant
in C.MA No.3451 of 2012

. Sar oj i ni ... 4t" Respondent / 4th Respondent / 4th Def endant

in CMA No.3438 of 2012

... 1st Respondent / 1st Respondent / Plaintiff
in C.MA No.3451 of 2012
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5. Presi dent,
Kar apadi Panchayat Board,
Karapadi Village and Cusba,
Sat hyamangal am Tal uk, Erode District.
... bth Respondent / 5th Respondent / 5th Def endant
in C.MA No.3438 of 2012

6. Raj endr an ... 34 Respondent / 3rd Respondent / 4th Def endant
in CMA No.3451 of 2012

7. Subr amani am ... 4t" Respondent / 4th Respondent / 5th Def endant
in C.MA No. 3451 of 2012

COWON PRAYER : Civil Mscellaneous Appeals are filed under
Order 43 Rule 1(u) of the Gvil Procedure Code, against the
judgnent and decree nmade in A S.Nos.40 & 45 of 2011 on the file
of the Sub-ordinate Judge, Sathyanmangalam dated 06.09.2012
reversing the judgnent and decree in O S.Nos.34 & 157 of 2009
dated 08.09.2011 on the file of the District Mnsif Court,
Sat hyamangal am and remandi ng back to the Lower Court.

For Appellants : M . R T. Dor ai sany
in both Appeal s
For Respondent X M. S. Part hasar at hy
in C.MA No.3438 of 2012 for RR2 & 4
Batta due for RR1L, 3 & 5
For Respondent : M . S. Part hasar at hy
in C.MA No.3451 of 2012 for R1

Batta due for RRL, 2 & 4
COMMONORDER

The Judgnment and Decree dated 06.09.2012 passed in
A.S.Nos. 40 & 45 of 2011 is under challenge in the present Civil
M scel | aneous Appeal s.

2. Two suits were instituted both by the appellant and
the respondents. Both suits were partly decreed. Against which
the respective parties filed A S. Nos.40 & 45 of 2011. The first
Appel l ate Court adjudicated the facts and circunstances as well
as the grounds raised and set aside the judgnent of the tria
Court and remanded the matter back for fresh disposal.

https://hcservices.ecourts.gov.in/hcservices/



3. The first Appellate Court remanded the matter back
mainly on the ground that “after curing the infirmty in the
deposition of P.W1 and P.W3 in O S No.34 of 2009 and to get
the WIIl of Nanjappa gounder dated 19.10.1987 marked by the
parties by allowing them to let in further evidence regarding
all issues and to consider the said WII of Nanjappa Gounder
dated 19.10.1987 or if the said WIIl of Nanjappa Gounder dated
19.10.1987 is not marked by the parties inspite of tinme granted
to them also to consider the sane and to dispose the suit
afresh at the earliest”.

4. This Court has to exam ne the reasons for remanding
the matter back for re-trial before the trial Court by the First
Appellate Court. Rule 23 of Oder XLI C P.C contenplates that
“where the court from whose decree an appeal is preferred has
di sposed of the suit upon a prelimnary point and the decree is
reversed in appeal, the Appellate Court may, if it thinks fit,
by order remand the case, and may further direct what issue or
i ssues shall be tried in this case so renanded, and shall send a
copy of its judgnment and order to the Court from whose decree
the appeal is preferred, with directions to readmt the suit
under its original nunber in the register of civil suits, and
proceed to determne the suit; and the evidence (if any)
recorded during the original trial shall, subject to all just
exceptions, be evidence during the trial after remand.”

5. Rule 24 of Oder XLI C.P.C enunerates that “ where
evidence on record sufficient, Appellate Court nmay determ ne
case finally. Were the evidence upon the record is sufficient
to enable the Appellate Court to pronounce judgnent, the
Appel l ate Court may, after resettling the issues, if necessary,
finally determne the suit, notw thstanding that the judgnent of
the Court from whose decree the appeal is preferred has
proceeded wholly upon sone ground other than that on which the
Appel | ate Court proceeds.”

6. The reasons furnished for remand by the first
Appellate Court in the case on hand are to be considered wth
reference to Rule 23 and Rule 24 of Order XLI C. P.C. Rule 23 of
Order XLI of C P.C unanbiguously held that when there is no
material or evidence on record to consider and pass a final
order in the suit, then alone, the remand is to be ordered. An
order of remand cannot be passed in a nechanical manner. The
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First Appellate Court has got powers under Section 107 of C P.C,
to receive additional evidence and docunents and exam ne the
W tnesses. Wien the First Appellate Court has got powers to
exam ne the wtnesses and receive the additional docunents, if
any, from the parties, there is no reason whatsoever to remand
the matter back to the trial Court for re-adjudication.

7. The schene of the provisions for remand enunciated
under Rule 23 and 23 A of Oder XLI is not conplete wthout
reference to the provision contained in Rule 24 of Oder XLI
that enables the Appellate Court to dispose of a case finally
wthout a remand if the evidence on record is sufficient;
notw thstanding that the Appellate Court proceeds on a ground
entirely different from that on which the trial Court had
proceeded. Thus, Rule 24 is also to be kept in mnd, while
deciding the appeal, whether the first Appellate Court is right
in remanding the nmatter back to the trial Court for re-trial and
adj udi cation. Rule 24 shall be invoked when the evidence and the
docunents available are sufficient to dispose of the matter,
then the proper course for an Appellate Court is to follow the
mandate of Rule 24 of Order XLI CPC and to determine the suit
finally. It is only in such cases where the decree in challenge
is reversed in appeal and a re-trial is considered necessary
that the Appellate Court shall adopt the course of remanding the
case. It is to be understood that an order of remand nay not be
passed in a routine manner. An unwarranted order of remand wl |
elongate the Ilitigation and result inconvenience. Repeatedly
approaching the trial Court wll frustrate the mnd set of the
litigants and the |longevity would cause further expenditure.
Therefore, this Court is of the considered opinion that as far
as possible, remanding the matter is to be avoided, if the
evidence or docunents available on record are sufficient to
decide the case. The First Appellate Court is expected to decide
the issues on nerits and pass final orders. In the absence of
any materials on record to decide those issues, then alone, the
first Appellate Court is enpowered to adopt course contenpl ated
for remand under Order XLI Rule 23 and Rule 23(A) of C P.C

8. Considering the reasons adopted for the purpose of
remanding the matter back by the first Appellate Court, this
Court is of the considered opinion that curing the infirmty in
the depositions of PPW1 and P.W3 in O S. No.34 of 2009 shall be
done by the First Appellate Court itself. Such curing 1is
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perm ssible and well wthin the powers of the first Appellate
Court, if necessary, by taking further evidence or exam ning the
W tnesses or receiving the additional docunents. In respect of
WIl dated 19.10.1987, either of the parties are at liberty to
file the sane as additional docunents before the first Appellate
Court and take evidence, if necessary. Such exercise may be done
by the first Appellate Court in order to avoid pro- |ongevity of
the litigation. The defects occurred in the deposition of P.W1
and P.W3 may be cured and if necessary, additional docunents
i ncluding the WIIl can be exam ned by the First Appellate Court
in order to avoid further delay. Accordingly, the First
Appellate Court is directed to consider all the grounds raised
for remand and take evidence, |if necessary, «cure defects
occurred in the depositions of P.W1 and P.W3 and accordingly,
proceed with the matter and decide the first appeal on nerits
and in accordance with | aw

9. The parties to the litigations are entitled for an
opportunity to defend their case in the nmanner known to |aw.
Under these circunstances, the judgnent and decree dated
06. 09. 2012 passed in A S.Nos.40 & 45 of 2011 stand set aside
and the matter is remanded back to the First Appellate Court
for re-consideration and decide the appeal suit on nmerits and in
accordance with law by affording opportunity to all the parties
concerned. The First Appellate Court is requested to dispose the
appeal suit as expeditiously as possible preferably within a
period of six nmonths fromthe date of receipt of a copy of this
Order. The parties to the appeal suits are directed to co-
operate for earlier disposal of the suit.

10. Accordingly, the Cvil Mscellaneous Appeal stand
al | oned. No costs. Consequent |y, connect ed m scel | aneous
petition are also cl osed.

Sd/ -
Assi stant Registrar (CS-11)

/'l True Copy //

Sub Assi stant Registrar
ssb
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To

1. The Subordi nat e Judge,
Sat hyamangal am

2. The District Munsif Court,
Sat hyarmangal am

Copy To

The Section Oficer,
V. R Secti on,
Hi gh Court, Madras.
+lcc to M. S. Parthasarathy, Advocate SR No.2037
C.M A Nos. 3438 & 3451 of 2012

PPA( CO)
RVM 01/ 10/ 2021)
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