IN THE H GH COURT OF JUDI CATURE AT MADRAS
Dat ed 15. 02. 2021
CORAM
THE HONOURABLE MR. JUSTI CE D. KRI SHNAKUVAR

CMA. No. 3396 of 2012 and
M P.No.1 of 2012

Nat i onal | nsurance Conpany Limted, 11M Centre,
No. 18, North Usnman Road, Chennai-17.
Appel lant/ 11 respondent

Vs.
1. G Rajasekaran .. | respondent/ cl ai mant
2. R Manmat han ... |l respondent/ | respondent
This Cvil Mscellaneous Appeal has been filed under

Section 173 of the Mdtor Vehicles Act, 1988, against the decree
and judgnent dated 08.03.2012 passed in O P.No.993 of 2008 on the
file of the Mdtor Accidents Cains Tribunal, Il Court of Small
Causes, Chennai .

For Appel | ant . M. D. Bhaskar an

For | respondent: M. A Prakash
for C& K Law firm

For 1l respondent: Notice unserved
JUDGMENT
Aggri eved over the orders passed by the Tribunal,
the National Insurance Conpany Limted, Chennai has filed the
present appeal .
2. The claimant/first respondent has filed a claim

petition bef ore t he Tri bunal seeki ng conpensati on of
Rs. 6,00,000/- for the injuries sustained by him in a road
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acci dent that took place on 17.02.2008.

3. The brief case of the claimant is as foll ows: On
18.02. 2008 at about 9.30 a.m, while the claimant was riding his
notorcycle bearing registration No. TN 07- AE-2448 al ong Vel achery
100 feet road fromnorth to south direction, a notorcycle bearing
regi stration No. TN-07-AP-8976 cane from West to East direction
dashed against the notorcycle riding by the claimant, due to
whi ch he sustained grievous injuries. According to the claimant,
the rash and negligent riding of the rider of the notorcycle
bearing registration No. TN-07-AP-8976 was the cause of accident
and since the above said vehicle was insured wth the second
respondent, both of them are liable to pay conpensation to the
cl ai mant .

4. The second respondent/ Insurance Conpany resisted the
claimpetition by filing counter affidavit.

5. Before Tribunal, on the side of the clainmant, the
claimant and Dr.J.R R Thiagarajan were examned as PW and PW2
respectively and Ex. P1 to Ex. P10 were marked. On the side of the
second respondent, RM and RA2 were exam ned and Ex.RlL to Ex. R4
wer e mar ked.

6. After analysing the evidence on record, the Tribunal

has awarded a sum of Rs. 3,28, 600/- as conpensation to the
cl ai mant under various heads as extracted hereunder.
Sl Heads Amount in
No Rs.
1 Loss of Ear ni ng Power/ 2,01, 600
Capacity
(10,000 x 12 x 14 x 12%
Per manent Disability 24,000
Loss of I ncome during 30,000
t r eat nent
4 Transportation Charges 2,000
Extra Nouri shnent 2,000
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{'SI Heads Amount in

~ No Rs.
6 Damage to cl ot hes and 1, 000
articles
Medi cal Expenses 48, 000
Pai n and Sufferings 20, 000
Tot al 3, 28, 600

The Tribunal has also directed the appellant/insurance conpany to
pay the conpensation to the claimant at the first instance and
then recover the sanme from the owner of the vehicle. Aggrieved
over the sane, the Insurance Conpany has filed the present
appeal .

7. Heard the |earned counsel for the appellant and | have
perused the materials on record.

8. The learned counsel appearing for the appellant/
i nsurance conpany submtted that the Tribunal has failed to note
that the insured did not possess valid driving |licence and hence,
it is a violation of policy conditions and for the sanme, the
i nsurance conpany cannot held liable to pay conpensation to the
cl ai mant .

9. He further submtted that the PW2 had assessed 40%
disability, which is exaggerated and no nultiplier nethod of
calculation is warranted and these facts are not considered by
the Tribunal. He also submtted that since the clainmnt was
wor ki ng as a police constable in the police departnment, there was
no loss of income or reduction in his salary, however, the
Tri bunal has awarded a sum of Rs.30,000/- towards |oss of incone
and hence, the Award passed by the Tribunal is highly excessive
and the sane is liable to be set aside.

10. For the last three occasions, none appeared for the
first respondent/cl ai mant and hence, today the case is posted for
orders. Today also no argunment was advanced on behalf of the
first respondent/cl ai mant.

11. Now the points for determnation is
(i) Whether the insurance conpany is held
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liable to pay conpensation?
(1i) Whether the Award passed by the Tribunal is
an excessive?

12. Point No. 1:

The |learned counsel appearing for the appell ant
submtted that on the date of accident, the rider of the vehicle
did not possess valid driving license and the sanme is violation
of the policy conditions. Therefore, the insurance conpany is
not |iable to pay conpensation to the claimant and only the owner
of the vehicle has to pay conpensati on

13. At this juncture, it is necessary to rely upon a
deci sion rendered by the Honourable Suprenme Court in Oiental
I nsurance Conpany Ltd. Vs. Shri Nanjappan and others reported in
2004(1) TN MAC 211 (S.C), wherein, at paragraph No.8, it is held
as foll ows.

" Therefore, while setting aside the judgnent of
the H gh Court, we direct in ternms of what has
been stated in Baljit Kaur's Case (supra) that the

insurer shall pay the quantum of conpensation
fixed by the Tribunal, about which there was no
di spute raised, to the respondents/claimnts

within three nonths from today. For the purpose
of recovering the same from the insured, the
insurer shall not be required to file a suit | t
may initiate a proceeding before the concerned
Executing Court as if the dispute between the
insurer and owner was the subject nmatter of
determ nation before the Tribunal and the issue is
deci ded against the owner and in favour of the
i nsurer. Before release of the anmount to the
i nsured, owner of the vehicle shall be issued a
notice and he shall be required to furnish
security for the entire anmpunt which the insurer
will pay to the claimants. The offending vehicle
shall be attached, as a part of the security. |If
necessity arises, the executing court shall take
assistance of the concerned Regional Transport
aut hority. The executing court shall pass
appropriate orders in accordance with law as to
the manner in which the insured, owner of the
vehicle shall nake paynent to the insurer. In
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case there is any default it shall be open to the
executing court to direct realization by disposal
of the securities to be furnished or from any
other property or properties of the owner of the

vehicle, the insured. The appeal is disposed of
in the aforesaid terns, wth no order as to
costs."”

In the light of the above decision, the appellant/insurance

conpany is liable to pay conpensation at the first instance to
the claimant and then recover the same fromthe claimant and the
poi nt is answered accordingly.

14. Point No. 2

The contention of the appellant is that wthout
appreciating the evidence on record, the Tribunal has assessed
12% disability and also adopted multiplier nethod. He further
submtted that without any basis, the Tribunal has al so awarded
anount towards Loss of Incone to the clainmant and awarded a huge
anount as conpensati on. However, with regard to the di sabl enent
of the claimant, no contradictory plea has been raised by the
i nsurance conpany during the cross examnation of PW2.

Admttedly, the claimant was wrking as a Gade-l Police
Constable at Adyar Traffic Enforcenent. It is stated by the
claimant during the exam nation that he is not able to perform
his duty in the departnment, as done earlier. However, he has

al so stated that, he received the salary w thout any deducti ons.

15. The claimant/PW fairly admtted in his exam nation
that he received a sumof Rs.10,000/- per nonth as salary and now
he is continuing his work in the Departnent. No ot her reasons
have been adduced in the evidence that due to his disability, his
salary was reduced by the Departnent. Therefore, considering the
evi dence of the PWM and also as there is no specific pleadings in
the claim petition that his salary was reduced due to his
di sability, this court accepted the contention of the |earned
counsel appearing for the appellant and cone to the concl usion
that the claimant is not entitled for conpensation towards " Loss
of earning Power/Capacity", since there is no specific evidence
or materials placed before the Tribunal to prove the factum of
| oss of earning capacity by the claimant in his future service.
However, he is entitled to a sum of (10,000 x 4) Rs.40,000/-
towards "Loss of Inconme" during the treatnent period for four
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nont hs.

16. Further, The PW2 Dr.J.R R Thi agaraj an has assessed
permanent disability suffered by the claimnt as 40% Since the
petitioner has sustained fracture of both bones wth dislocation
in the right ankle and the PW2 has given the disability only with
regard to the particular linb, the Tribunal has fixed the
disability at 35% and by reducing 1/3 percentage with reference
to the whole body, has fixed 12% as " Functional disability".
The above assessnent nade by the Tribunal is unsustainable and
the Tribunal is not an expert to assess the disability. If the
Tribunal disbelieved the evidence of PW and the disability
certificate, it is for the Tribunal to refer the claimant to the
Medi cal Board for assessing the disability suffered by him  But
the Tribunal has not done so. Therefore, as per the disability
Certificate Ex.P9 and the evidence of PW2, it is appropriate to
to fix the disability suffered by the claimnt as 40%

17. The claimant was a police constable and
during the accident, he has sustained fracture of both bones
with dislocation in the right ankle and inview of the sanme, he is
having difficulty in sit and wal k. Considering the above facts,
this court opines that it is just and reasonable to award
Rs. 3, 000/ - per percentage. Accordi ngly, (3000 x 40) a sum of
Rs.1,20,000/- is awarded towards " Permanent Disability".
Considering the facts and circunstances of the case and the
nature of injuries and fracture sustained by the claimant, this
court is of the viewthat it is appropriate to award conpensati on
under other heads al so, as extracted here under.

Sl Heads Conpensati on Conpensati on
No Awar ded by the enhanced/ Awar
Tri bunal ded by this
court
1 Loss of Ear ni ng 2, 01, 600 -
Power/ Capacity (10,000 x 12 x
14 x 12%
2 Permanent Disability 24,000 1, 20, 000
(2000x12) (3000x40)
3 Loss of inconme during 30, 000 40, 000
the treatnent period (10, 000x4)

for 4 nonths
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\SI Heads Conpensati on Conpensati on

No Awar ded by the enhanced/ Awar
Tri bunal ded by this
court
4 Transportation 2,000 5, 000
Char ges
Extra Nouri shment 2,000 10, 000
Danmage to cl othes and 1, 000 1, 000
articles
Medi cal Expenses 48, 000 48, 000
Pai n and Sufferings 20, 000 40, 000
Attender's char ges - 10, 000
Tot al
10 Loss of anenities - 20, 000
Tot al 3, 28, 600 2,94, 000

Accordingly, the claimant is entitled to a conpensation of
Rs.2,94,000/- along with interest at the rate of 7.5% per annum
fromthe date of claimpetition till the date of deposit.

18. In the result,

(1) The G vil M scellaneous Appeal is partly allowed
and the award passed by the Tribunal is scale down from
Rs. 3, 28, 600/ - to Rs. 2, 94, 000/ - . No costs. Connect ed
m scel | aneous petition is closed.

(1) The appellant/insurance conpany is directed to
deposit the conpensation of Rs.2,94,000/- with interest at the
rate of 7.5.% p.a. fromthe date of claimpetition till the date
of deposit, less the anount if already deposited, within a period
of 6 nonths fromthe date of receipt of a copy of this order.

(ii1) On such deposit being made by the appellant/
i nsurance conpany, the claimant is at liberty to wthdraw the
same, after follow ng due process of |aw

Sd/ -
Assi stant Regi strar

/| True Copy//

Sub Assi stant Regi strar
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st
To

The 11 Court of Small Causes Judge,
Smal | Causes Court,

(Motor Accident CaimTribunal)
Chennai

Copy To

The Section Oficer,
V. R Secti on,

H gh Court, Madras.

CMA. No. 3396 of 2012
VG 11 (CO)
SB( 16/ 09/ 2021)
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