IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 23.08.2021
CORAM
THE HONOURABLE MR.JUSTICE ABDUL QUDDHOSE

C.M.A.No.1664 of 2016
S.Baskaran ...Appellant/Petitioner

Vs
1. B.Mangala Ram

2. Bajaj Allianz Gen. Ins. Co. Ltd.,
Prince Towers, 5% Floor,
25/26 College Road,
Chennai - 600 006. . . .Respondents/Respondents

PRAYER: Civil Miscellaneous Appeal filed under Section 173 of
the Motor Vehicles Act 1988 against the Judgment and Decree
dated 07.08.2013 and made in MCOP.No.1546 of 2010 on the file of
the IV Judge, Motor Accident Claims Tribunal, Court of Small
Causes, Chennai.

For Appellant : Mr.P.D.Selvaraj
For Respondent 1 : Exparte
For Respondent 2 : Mr.J.Michael Visuwasam

for Mr.R.V.Sivaraj

JUDGMENT
(Heard through video conferencing)

This civil miscellaneous appeal has been filed by the
claimant seeking enhancement of compensation under the impugned
award dated 07.08.2013 passed by the Motor Accident Claims
Tribunal, (II Court of Small Causes, Chennai) in MCOP.No.1546 of
2010.

2. The Appellant/claimant unsatisfied with the gquantum of
compensation awarded by the Tribunal has preferred this appeal
seeking for enhancement.

3. The Tribunal under the impugned award has directed the
second respondent Insurance Company to pay the Appellant/
claimant a compensation of Rs.1,67,800/- after deducting 25%
towards the contributory negligence of the Appellant/claimant as
detailed hereunder:
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Heads Award Amount

(Rs.)

Loss of earning 20,000/~
Transport to hospital‘ 15,000/~
Extra nourishment 15,000/-
Pain and suffering 50,000/~
Disability | 90,000/ -

(50 x 1800)
Total 1,90,000/-
Less: 25% 47,500/-
contributory
negligence
Balance 1,42,500/-
Add: Medical expenses 25,264/-
Award Amount 1,67,764/-
Rounded off to 1,67,800/-

4. As a result of an accident which happened on 05.01.2009
caused by a vehicle owned by the first respondent and insured
with the second respondent, the Appellant/claimant has sustained
injuries namely, Subtrochanteric Fracture, Right Femur
Communited/Distal shaft of Humerus Fracture Left, Head injury
and multiple injuries all over his body.

5. The Doctor (PW2) who examined the Appellant/claimant has
deposed before the Tribunal as follows: " The Appellant/claimant
sustained subtrochanteric fracture right femur, communited
distal shaft of humerus, surgery was also performed on him with
implantations for the above said fractures and thereafter, bone
grafting was done for delayed union of right femur and also
reconstruction nailing was done for implant failure, pain and
stiffness over right hip and left elbow, left elbow and right
hip movements are restricted and the Appellant/claimant has
difficult in walking fast, climbing steps, sitting cross legged
or squating and also lifting or holding heavy objects. In the
disability certificate (Ex.P16), the Doctor PW2 has also stated
that there is a shortage of one inch in the right leg and skin
grafting was also performed on the Appellant/claimant.

6. The Doctor PW2Z2 has assessed the disability of the
Appellant/claimant at 40% for fracture of subtrochanteric
fracture right femur and 30% for communited distal shaft of
humerus and in total, has assessed the partial permanent
disability of the Appellant/claimant at 70%. The nature of
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injuries sustained by the Appellant/claimant has not been
disputed by the respondents as seen from the evidence available
on record.

7. The Appellant/claimant was also hospitalised on three
occasions namely (a) between 07.01.2009 and 11.01.20009, (b)
between 30.03.2009 and 02.04.2009 and (c) between 15.04.2009 and
20.04.2009, totally for a period of 15 days, due to the injuries
sustained by him as a result of the accident. The period of
hospitalisation has also not been disputed by the respondents as
seen from the evidence available on record. However, the
Tribunal without giving proper reasons, has reduced the partial
permanent disability of the Appellant/claimant to 50%, even
though the Doctor (PW2) has assessed the disability of the
Appellant/claimant at 70%. After giving due consideration to the
nature of injuries sustained by the Appellant/claimant and the
period of hospitalisation, this court is of the considered view
that the Tribunal ought not to have reduced the disability of
the Appellant/claimant to 50%, even though the Doctor PW2 has
assessed the disability of the Appellant/claimant at 70%. Hence,
this Court enhances the disability of the Appellant/claimant to
70% 1in accordance with the disability certificate (Ex.P1o6)
issued by the Doctor (PW2).

8. Even though the Appellant/claimant had challenged the
impugned award on the ground that the Tribunal ought to have
adopted the multiplier method, this court is not convinced with
the same as the injuries sustained by the Appellant/claimant
would not have made him permanently unfit for employment. No
evidence has also been produced by the Appellant/claimant before
the Tribunal to prove that he has become permanently unfit for
future employment. This being the <case, this Court 1is not
adopting the multiplier method for assessing the compensation as
claimed by the Appellant/claimant.

9. The accident happened on 05.01.2009. The Tribunal has
assessed the disability compensation at Rs.90,000/- calculated
at Rs.1,800/- per percentage of disability for the 50%
disability. This Court 1is of the considered view that the
Tribunal has not taken into consideration the vyear of the
accident before assessing the disability compensation. If the
year of the accident was taken into consideration, the Tribunal
ought to have fixed the disability compensation at Rs.3,000/-
per percentage of disability instead of Rs.1,800/-. Accordingly,
the disability compensation re-assessed by this Court 1is
Rs.2,10,000/- calculated at Rs.3,000/- ©per ©percentage of
disability for 70% disability suffered by the Appellant/claimant
instead of Rs.90,000/- erroneously fixed by the Tribunal for 50%
disability assessed by it at Rs.1,800/- per percentage of
disability.
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10. The contributory negligence fixed by the Tribunal under
the impugned award at 25% on the part of the Appellant /claimant
FES) a correct assessment. The Tribunal has given due
consideration to the fact that the FIR registered against the
insured vehicle has been closed as mistake of fact and has also
given due consideration to the admission made by the eye-witness
to the accident namely PW3 who has deposed that the insured
vehicle was stationary at the time of the accident and only the
Appellant/claimant on his own had dashed against the insured
vehicle which resulted in his fall and sustaining injuries.

11. The Tribunal under the impugned award has failed to
award any compensation towards attender charges to the
Appellant/claimant which he is legally entitled to as per the
settled law as he was hospitalised for a period of 15 days and
he would have certainly required the assistance of an attender
during the period of his hospitalisation and thereafter also.
After giving due consideration to the nature of 1njuries
sustained by the Appellant/claimant and the period of
hospitalisation, this Court awards a compensation of Rs.20,000/-
towards attender charges.

12. With regard to compensation towards medical expenses is
concerned, the same is confirmed by this Court as the same is
supported by medical bills which were marked as Ex.P8 & Ex.P9.

13. With regard to compensation under various heads namely
loss of earnings, transport to hospital, extra nourishment and
pain and suffering are concerned, the same cannot be considered
to be inadequate and therefore, this Court confirms the same.

14. For the foregoing reasons, the compensation awarded by
the Tribunal 1is enhanced to Rs.2,72,800/- from Rs.1,67,800/- in
the following manner:

Heads Amount awarded @ Amount awarded by
by the Tribunal this court

(Rs.) (Rs.)

Loss of earning 20,000/- 20,000/-

Transport to 15,000/~ 15,000/~

hospital

Extra 15,000/- 15,000/~

nourishment

Pain and 50,000/- 50,000/~

suffering

Disability 90,000/~ 2,10,000/-
(50 x 1800) (70 x 3000)
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Heads Amount awarded = Amount awarded by

by the Tribunal this court
(Rs.) (Rs.)

Attender -— 20,000/-
‘charges
Total 1,90,000/- 3,30,000/-
Less: 25% 47,500/- 82,500/~
contributory
negligence
Balance 1,42,500/- 2,47,500/-
Add: Medical 25,264/~ 25,264/~
expenses
Award Amount 1,67,764/- 2,72,764/-
Rounded off to 1,67,800/- 2,72,800/-

15. In the result, this civil miscellaneous appeal is partly
allowed. The second respondent Insurance Company 1is directed to
deposit the modified award amount of Rs.2,72,800/- together with
interest at 7.5% per annum from the date of claim till the date
of realisation and costs, after deducting the amount already
deposited if any, to the credit of MCOP.No.1546 of 2010 within a
period of four weeks from the date of receipt of a copy of this
Judgment. On such deposit, the Tribunal shall transfer the
amount lying to the credit of MCOP.No.1546 of 2010 to the bank
account of the Appellant/claimant through RTGS within a period
of one week thereafter. No costs.

sSd/-
Assistant Registrar

//True Copy//

Sub Assistant Registrar
nl

To
1. The IV Judge, Court of Small Causes, MACT, Chennai

2. The Section Officer,
V.R. Section, High Court of Madras

+lcc to Mr.J.Michael Viswasam, Advocate, S.R.No.42199
C.M.A.No.1l664 of 2016

SV-1I (CO)

RGA (18/11/2021)
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