IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 09. 04. 2021
CORAM
THE HONOURABLE Ms. JUSTICE P. T. ASHA

S. A. No. 802 of 2009
1. Chandrasekar
2. Sankar
3. Chandiran
4. Sat hyar aj ... Appellants / Defendants

Vs
1. El unmal ai

2. Devanat han ... Respondents / Plaintiffs
Prayer : Appeal filed under Section 100 of the Code of GCvil
Procedure to set aside the judgnent and decree in A S. No.72 of
2007 dated 23.12.2008 on the file of the Principal Subordinate
Judge, Villupuram confirmng the decree and judgenent in
O S. No. 441 of 2003 dated 26.04.2007 on the file of Principal
District Munsif, Villupuram by allow ng this second appeal.
For appellants : M. S. Krishnasany

For Respondents : M. Rajarajan
for M.R Bal akrishnan for Rl and R2

JUDGMENT
The defendants are the appellants before this Court.
2. The appeal arises against the concurrent judgnent and

decree of the Courts below, passed against the defendants in a
suit for bare injunction.
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3. The respondents/plaintiffs had filed a suit for bare
injunction in respect of 34 cents, out of a total extent of 69
cents in Survey No.383/2, Arappasanpal ayam Village, Kandamangal am
Panchayat Union, VillupuramDi strict.

4. The facts in brief are as foll ows:

4.1. The parties are referred to in the sane array as in
the suit. The case of the plaintiffs is that the property bel ong
to three brothers nanely, Varadharaja Kounder, Kesava Kounder and
Govi ndaraj Kounder. Arjuna Kounder is the son of Varadharaja
Kounder. The plaintiffs are the sons of Arjuna Kounder. It is
their case that three brothers had partitioned the entire extent
of 69 cents under a Partition Deed dated 20.10.1964. Kesava
Kounder got the Northern 23 cents, Varadharaja Kounder got the
Sout hern 23 cents and the mddle portion of 23 cents was allotted
to the three sons of Govindaraj Kounder. The sons of Govindar aj
Kounder sold 11 1/2 cents to Kesava Kounder and 11 1/2 cents to
Arjuna Kounder contiguous to their respective lands. As a result
of this purchase, Kesava Kounder and Arjuna Kounder each owned a
total extent of 34 1/2 cents.

4.2. It is the case of the plaintiffs that by Settl enment
Deed dated 10.10.2003, Arjuna Kounder had settled the suit
property in favour of the plaintiffs. The defendants had
attenpted to cut the trees in the property and since they
continue to do so, the plaintiffs have cone forward with the suit
for bare injunction.

5. The defendants would inter alia contend that under
the partition deed dated 20.10.1964, which is marked as Ex. A1,
the right of way has been given to all the parties in the entire
extent of 69 cents. In the year 2000, since the defendants
wanted to construct upon their |lands they required a passage, for
whi ch they had asked Arjuna Kounder to give them a right of way.
Though initially Arjuna Kounder refused to give the said right
thereafter a panchayat was held and Arjuna Kounder wultimately
agreed to give the pathway east to west neasuring a breadth of 10
feet exactly in the mddle of the property and thereafter North
to South to a breadth of 18 1/2 feet connecting the street.

6. The defendants would contend that |ater an Agreenent

of Partition was entered between the father of the plaintiffs and
first defendant on 22.02.2003. The defendants would contend that
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they had acted upon the said agreenent and had also gifted the
pat hway to the panchayat. The defendants would further contend
that they had no other pathway to reach the property. Bot h the
Courts below concurrently held that the parties had an access to
their respective share fromthe conmon pathway fromthe street on
the East and the North. The case of the defendants in so far as
Ex.B5 is concerned, was disbelieved. The said docunent was al so
an unregistered docunent which <could not be |ooked into.
Chal l enging the said Judgenent and Decree, the defendants are
before this Court.

7. M. S. Kri shnaswany, |earned counsel appearing on
behal f of the appellants would contend that in Ex.Al Partition
Deed as early as in the year 1964, the parties had agreed that
each of the sharers would continue to have the right to take the
cattles and vehicles as already enjoyed through the properties
wi t hout disturbance to the other sharer; this according to him
woul d clearly show that there was a pathway and the right to each
of the sharers in the said pathway under Ex.Al.

8. He would further submt that Ex.B5 is nothing but a
follow up of Ex.Al whereunder the right given in Ex.Al was
clearly set out and demarcated in Ex.BS5.

9. Per contra, M. Rajarajan, |earned counsel appearing
on behalf of the respondents would submt that as per the
recital in the partition deed Ex.Al, parties had the right to
enjoy the property by continuing to take their cattle as well as
vehi cles, was only on account of the fact that then the property
were agricultural lands and therefore there was a necessity to
take the cattle through the entire property. However, over the
passage of tinme, agricultural activities have cone to a stand
still in the respective properties. All the three portions had
access to comon pathway which was the pathway demarcated as the
access. This pathway runs right through the entire extent of 69
cents. Therefore, the contention of the defendants that they had
no other pathway is totally a false statenent and therefore the
Judgnent and decree of the Courts bel ow cannot be set aside.

10. A perusal of the judgenents of the Trial Court as
well as Appellate Court would clearly indicate that the entire
extent of 69 cents, which had been already partitioned had access
to the pathway and there was no necessity for an additional
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pat hway running through the entire extent.
11. The | earned Appellate Court had observed as foll ows:

69 Qoarl oemer MeowTEw SPUPD EILUML &gk aTeT .
rglamgufer o enE amasTs  @@nsSTe  QuTs eiguflr
aflursgsrer ey GeusmorHio. oBs  Qurg  auflurssgmeT
SNTATSEHOLL QUGS 61 OSEG0 Qe aimesmTser.

12. Therefore this «clearly denonstrates that the
contention of the defendants that they do not have an alternative
pathway is an absolute false statenent. Further, a perusal of
Ex. B5 Agreenent does not show clearly whether there exists a
pat hway, as the pathway is not described with any specific
boundari es. Therefore, the recital in Ex.B5 does not advance
the case of the defendants. That apart, the recital in Ex.Al
woul d al so not cone to the rescue of the defendants.

13. In the above circunstances, | do not find any cause
to interfere in the Judgenent and Decree of the Trial Court as
confirmed by the Appellate Court. No substantial question of |aw
arises for consideration in the above Second Appeal and
accordingly the Second Appeal stands dism ssed.

Sd/ -
Assi stant Regi strar (CS-V)

/| True Copy//

Sub Assi stant Regi strar
nTn

To

1. The Principal Subordi nate Judge,
Vi || upuram

2. The Principal D strict Munsif,
Vi | | upuram

+lcc to M.D. Raj asekar, Advocate, Sr.No.22717
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