IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 30. 04. 2021
CORAM
THE HONOURABLE Ms. JUSTICE P. T. ASHA
S. A No. 733 of 2009
&

M P. No.1 of 2009
Kapal i (deceased)
1.Nithya (deceased)
2.Vijaya @ Vi jayal akshm
3. K. Sar adha
4. P. K. Ranesh
5. P. K. Suresh
6. P. K. Sat hi sh
7. N. Sant hakumar
8. N. Vi j ayan
9. N. Ni r ai mat hi
10. N. N manakumar
11. N. Dhanal akshm ... Appellants
(Appellants 7 to 11 brought on record and 2 appellant recorded
as LR of the deceased 1st appellant vide order of Court dated
30.01.2014 nade in MP.Nos.2 and 3 of 2014 in S. A No.733 of
2009.)

Vs

G Mani ... Respondent
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Prayer: Second Appeal filed under Section 100 of the Code of
Cvil Procedure against the Judgenent and Decree dated 07.12.2007
passed in A S. No.157 of 1997 on the file of Fast Track Court - I,
Chennai, reversing the Judgenent and Decree nmade in O S. No. 4386
of 1994 on the file of the 1st Asst. Judge, Cty Cvil Court
Madras dated 13. 06. 1996.

For Appellants : M.R Thiyagarajan
For Respondent : M. K. P.CGopal akri shnan
JUDGEMENT

The defendants are the appellants before this Court.
They seek to challenge the Judgenent and Decree passed by the
| earned Additional District and Sessions Judge, Fast Tract Court
- 1, Chennai in A S. No.157 of 1997, in and by which the |earned
Judge has set aside the Judgenent and Decree passed in
O S. No. 4386 of 1994 by the | Assistant Judge, Gty Gvil Court,
Chennai .

2. The facts in brief preeceding the filing of the above
Second Appeal are as follows:

3. The parties are referred to in the sane array as in
the suit. The plaintiff was the owner of the property described
in suit schedule property. It is his case that the property had
been allotted to him under a registered partition in the year
1986 dated 10.02.1986 registered as Doc. No. 353 on the file of the
Sub Registrar, Adyar. After the property had been allotted to
him he had constructed a house in the said plot and was in
possessi on and enjoynent of the sane w thout any di sturbance.

4. Thereafter, he had obtained necessary perm ssion for
putting up construction and for laying drainage line from his
house to the nmin drainage system The plaintiff would submt
that the defendants who have no right whatsoever objected to the
laying of the drainage from the plaintiffs house to the nain
drai nage system and a Police conplaint in this regard was given
on 23.05.1994. The defendants were warned by the Police
Authorities and they were informed that in case they have any
gri evance they have to approach the concerned authorities. Once
again the defendants were attenpting to disrupt the laying of the
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dr ai nage channel thereby constraining the plaintiff to file the
suit.

5. The defendants on entering appearance have submtted a
witten statement denying the title of the plaintiff to the
property and contending that the plaintiff and his famly are
encroachers who had encroached the land 50 years ago. They al so
denied the fact that the construction had been carried out after
obt ai ni ng perm ssion / approval fromthe concerned authorities.

6. The defendants would contend that the plaintiff was
laying a pipe through the defendants [ and. Interlocutory
application seeking an interim injunction was also disposed
taking note of the endorsenent made by the defendants that they
had no objection to the laying of the pipe provided it was done
fromthe main line taken through plaintiff's land. This was the
sum and substance of the defense.

7. The Trial Court had framed the follow ng issues:

“(i)Whether the plaintiff has cause of action for filing
the suit?

(ti)Wiether the plaintiff is entitled to the relief
sought for?”

8. The learned Trial Judge dismssed the suit on the
ground that the plaintiff had not proved his title to the suit
property and further that the Advocate Conm ssioner had submtted
a report that he was unable to ascertain whether the pipe line
has been laid within the property of the plaintiff. On the above
basis the suit was di sm ssed.

9. Challenging the said Judgenent and Decree, the
plaintiff had filed A S. No.157 of 1997 on the file of the
Additional District and Sessions Judge (FTC 1), Chennai. The
| earned Appellate Court Judge considering the no objection given
by the defendants to the laying of the drainage system and al so
relying upon Ex.A 1 held that the suit property belonged to the
plaintiff since the drainage was being laid in the road which did
not belong to the defendants. The Appellate Court had held that
t he defendants have no right to object to the sane.

10. That apart, since the plaintiff was laying the
drai nage only after getting necessary permssion, the appellate
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Court was therefore of the opinion that the plaintiff was
entitled to a decree for permanent injunction. As against the
said Judgenent, the defendants have filed the above Second

Appeal .

11. The defendants have once again questioned the
plaintiff's right, title and interest to the suit schedule
property and also there is no proof about the rem ttance of noney
to the Chennai Metro Water Supply and Sewerage (CMASS) Board
This Court while admtting the Second Appeal had franed the
foll owi ng substantial Questions of |aw

“(i)Whether the appellate Court is right in decreeing the
suit despite the respondent failing to establish his right to
claimtitle over the property as stated by the appellants?

(ti)Wiether the appellate Court is right in relying on
Ex. A 6 which does not confer any right to lay water, sewer pipe
lines in the defendants / appellants' property as stated by the
appel | ant s?”

12. Heard the counsel and perused the records.

13. A perusal of the Advocate Conm ssioner's report would
show that between the property of the plaintiff and the
defendants there is a passage, which in the suit schedule has
been descri bed as the road. That apart, after the disposal of
the interlocutory applications the pipe line has also been laid
and the defendants have not filed any suit challenging the sane.
The suit in question is one for bare injunction and therefore the
endeavour to examne the title to the suit property pales into
i nsignificance.

14. 1t is an admtted fact that the plaintiff is in
possessi on of the property and that he has constructed a buil ding
t herei n. On the Comm ssioner's report particularly the sketch
woul d show the sane. In fact, the Advocate Comm ssioner has
observed that the drainage pipe which is marked as C and B in his
sketch lies in the road nentioned in the plan attached to the
partition deed and north of the plaintiff's property.

15. Further, considering the fact that the pipe |line has
already been laid and the sane has not been questioned to date
the appeal deserves to be rejected. The 1st substantial question
of law is answered agai nst the appellants / defendants since the
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suit is one for bare injunction and not for declaration of title.
The drai nage pipe has been laid fromthe plaintiff's property to
the main drainage system which is situate to the north of the
plaintiff's property.

16. Considering the fact that the drainage pipe has
al ready been laid, the second substantial question of |aw becones
redundant .

17. In the light of the above said reasons, the Second

Appeal is dism ssed. Consequently, connected M scell aneous
Petition is also closed. However, there shall be no order as to
cost s.

Sd/ -

Assi stant Regi strar
/'l True Copy//

Sub Assistant Registrar

kan
To

1. The Additional District and Sessions Judge,
Fast Tract Court - |,
Chennai .

2. The | Assistant Judge,
Cty Cvil Court,
Chennai .

Copy To:
The Section Oficer,
V. R Secti on,
H gh Court, Madras-104.
S. A. No. 733 of 2009

MX CO)
SB( 08/ 09/ 2021)
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