IN THE H GH COURT OF JUDI CATURE AT MADRAS

RESERVED ON : 10.03. 2021
PRONOUNCED ON : 22.03. 2021

CORAM
THE HONOURABLE MR. JUSTI CE RMI. TEEKAA RANAN

S. A No. 1721 of 2004
and
CVP. No. 13582 of 2004 & 21947 of 2019

1. Chel | ammal (di ed)
2. Mal |l iga ... Appellants / LR s of the Plaintiff

[ Second appellant is brought on record as Legal representatives
of the deceased sole appellant vide order of Court dated
01. 09. 2006, made in CWMP. No. 9326 of 2006]

Vs ..
1. S. Krishnan (died)
2. Yugapar ameswar i
3. S. Mbhanraj (since D ed)
4. S. K. Gangadhar an
5. Bhavani
6. Kavi t ha
7. S. K Kannan
8. Val ar mat hi
9. M Sat hi sh Kumar
10. M nor M Varun Kumar
11. M nor M Barath Kumar
(Mnors 10 and 11 represented by elder brother and guardian
M Sat hi sh Kumar)
12. M Gayat hi ri
13. M nor M Ni vedha
14. M nor M Shant hi ni
(Mnors 13 & 14 represented by Mdther and guardian Ms. M Gyat hri)

15.M's. CGoal d osures.
Partnership Firm represented by its partner,
M Vichitra, S/ o.Mruthanchetti ar,
Functioning at No. 190, Perur Road,
Sel vapur am Post, Coi nbatore — 641026. ... Respondents
/LR s of the 1st Defendant

https://hcservices.ecourts.gov.in/hcservices/



[*RR2 to 14 brought on record as LRs of the deceased sole
respondent viz., S.Krishnan vide Court Oder dated 02.02.2021
made in CMP. Nos. 398/ 2014, 948/ 2011 & 21945/ 2019 in
SA. No. 1721/ 2004.

**R15 inpleaded as party respondent vide Court order dated
02.02.2021 nmde in CWM. Nos.398/2014, 948/2011 & 21945/2019 in
SA. No. 1721 of 2004.]

PRAYER. Second Appeal is filed wunder Section 100 of Givil
Procedure Code against the judgnent and decree dated 23.01.2004
in A S No.9 of 2003, on the file of the Ilearned Principal
Subor di nat e Judge, Chingl epet, confirmng the judgnent and decree
dated 18.12.2002, passed in O S. No. 157 of 1994, on the file of
the District Munsif Court, Tambaram

For Appell ants : M .M S. Subramani an

For R1, R3 : Ded

For R2, R4 to RS : M. Tranquebar Dorai Babu

For R9 to R14 : M.C T. Mbhan

For R15 : M. V. R Appaswanee
JUDGVENT

(The case has been heard through video conference)
The unsuccessful plaintiff is the appellant herein.

2. For the sake of convenience, the parties are called as
per the ranking in the suit.

3. The plaintiff viz., Challanmal has filed a suit in
O S. No. 157 of 1994, on the file of the D strict Minsif Court,
Tanmbaram seeking the relief of declaration of title and for
per manent injunction. As per the pleadings, during the pendency
of the suit, the defendants have tress passed into the suit
property and hence, the prayer in the suit was anended and
whereby, relief for the recovery of possession has also been
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i ncl uded.

4(a). The plaint proceeds on the basis that the suit
property was originally belongs to one Rathanasabathy Muidhali ar
and his nother Seethabai. After the death of Seethabai, the suit
properties were purchased by one Narayanasany Pillai from
Rat hanasabapat hy Midhal i ar. Narayanasany Pillai is the nmaternal
uncle of the original plaintiff wviz., Challamal and the
plaintiff's nother is the sister of the Narayanasany Pillai.
Since, both the parents of the plaintiff died Narayanasany Pill ai
said to have brought up the plaintiff.

4(b).As per the pleadings, the said Narayanasany Pillai
out of love and affection, had executed four settlenment deeds
viz., Exs.A2, A3, A & A5 dated 02.06.1971, 12.06.1971
26. 06. 1972 and 03. 10. 1972, respectively, whereby suit properties
1 to 4 respectively were executed in favour of the plaintiff and
placed her in the possession and she is in possession and
enj oynent of the suit property.

5.1t is the further pleading that there were two
subsisting nortgagees at the tine of executing the settlenent
deed and as per the understanding between the plaintiff and the
settlee, the plaintiff had to discharge the said nortgages
through Narayanasany Pillai and letter was given by him on
19. 02. 1976. The said Narayanasany Pillai, who had no authority to
cancel the settlenment deeds has executed a registered WIIl dated
17.07.1974 in favour of his w fe Navaneetham and his grandsons

viz., Narayanasany, Elumalai, Krishnan and Jayaranan. The said
settlor viz., Narayanasany Pillai died during the year 1978. The
| egat ees under the above nentioned invalid WIIl have sold the

suit properties in favour of +the defendants and they are
attenpting to trespass into the suit properties and hence laid
the suit.

6(a). The relationship between the parties as could be
seen fromthe pleadings and evidence are: one Narayanasany Pill ai
has married to one Navaneetham had two sons by nane Krishnan and
Radhakri shnan and the plaintiff viz., Chellanmal, is his sister's
daught er.

6(b).As per the plaint, in the settlenent deed executed
in favour of the plaintiff by Narayanasany Pillai, his tw sons
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viz., Krishnan and Radhakri shnan have attested the docunent and
further after cancellation of the said settlenent deeds under
Exs.B7, B9 to Bll, wherein the very sane attesters viz., the sons
of the settlor have attested the docunents. Thereafter, the said
Narayanasamy Pillai (settlor) had executed a WII in favour of
his grand-son and grand-daughter born to his sons. After the
death of the said Narayanasanmy Pillai (testator) beneficiary
under admtted WII| dated 17.07.1974 have sold the property to
t he def endants.

6(c).In other words, the case of the plaintiff is that
she being the sister's daughter of the said Narayanasany Pillai,
since her both parents have died, she was brought up by the
settlor viz., Narayanasam Pilli, he being the maternal uncle,
has settled the property deviating line of succession from his
son and grand son out of love and affection only, so is the
pl ai nt.

7. The defendants, who are purchasers from the grandson
and grand daughter of the Narayanasany Pillai have resisted the
claim inter alia contended that the settlenent deeds Exs.A2 to
A5 were duly cancelled under Exs.B7, B9, B10 & Bll. Thereafter
the grand-father Narayanasany Pillai had executed a WII infavour
of his grand son and grand daughter and on his death
(19.02.1978), they becane absolute owner of the property, have
sold the property to the purchaser-defendants and hence, they
were in possession from the date of purchase and subsequently,
t he subsequent purchaser was al so in possession of the property.
So is the witten statenent.

8.Before the Trial Court, necessary issues have been
framed and the trial Court has held that the plaintiff was never
in possession of the property and the cancellation of the
settlenment deeds wunder Exs.B7, B9 to Bl11 in favour of the
plaintiff is proved and thus non-suited the plaintiff.

9. Aggrieved against the said judgnent and decree, the
plaintiff had preferred an appeal in A S.No.9 of 2003 before the
| earned Principle Subordinate Judge, Chengal pattu, wherein, the
| earned Sub Judge has held that in view of the specific pleadings
in the plaint that the settlenent deeds under Exs.A2 to A5 are
coupled and associated with the conditional understanding that
the settlee has to clear the debts due under Exs. A6 & A7/ nortgage
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deeds and having failed so, for non conpliance of conditions
coupled in the settlenment deeds, the settlor has got every right
to revoke the settlenment deeds. Accordingly, the Lower Appellate
Court held that revocation of settlenent deeds under Exs.B7, B9
to Bll are valid in law and by virtue of specific pleading of the
settlee herself and consequently held that the defendants are the
owners of the property and di sm ssed the appeal. The Lower
Appel late Court has also rendered a specific finding that the
plaintiff has not proved her possession, on her failure to
produce earlier revenue records to substantiate the plea of
al | eged possessi on.

10. The above Second Appeal is admtted on the follow ng
substanti al questions of |aw

“l.When there is no clause reserving the
right of revocation, can settlenent deed/gift deed
once accepted and acted upon, be validly cancelled
and revoked?

2.\Wen the docunents do not recite any
nonetary consideration for the settlenent deeds
Exs.A2 to A5 nerely because there was a subsisting
nortgage. Can it be held to be for consideration and
on that score the docunents held to be not valid?”

11. M. M S. Subranmani an, |earned counsel for the appellant
would contend that the suit was originally instituted for
declaration of title and for permanent injunction. During the
pendency of the suit, as per the plaint, the defendants have
trespassed into the suit property and hence, anmendnent of prayer
for inclusion of recovery of possession was al so added. Further,
he would contend that Exs.A2 to A5 are the settlenment deeds
executed in favour of the plaintiff by her maternal uncle viz.
settlor and it was attested by his tw sons viz., Krishnan and
Radhakri shnan and she was paying the kist, which is marked as
Ex. Al.

12. The case of the defendants as could be seen from the
witten statenent is that there was a cancellation of the
settl enent deed, thereafter, the settlor had executed registered
WLL in favour of his wife for life estate and vest rem nders to
his grand children. On death of testator, the beneficiary under
the WLL had alienated to the third parties viz., the defendants.
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13. According to the learned counsel for the appellant,
unil ateral cancellation of settlenment deed is invalid and
inpermssible in law. Since, the settlenent is acted upon, title
vest wth settlee and her possession has been proved in the
manner known to |law and she has paid the kist under Ex.Al and
besi des, he was al so chal |l enged Exs.B7, B9 to Bll/cancell ation of
the settlenent deeds under Exs.A2 to A5 dated 10.08.1973, by the
settlor. The alleged WLL is not having any bearing on the
settl enent deeds, since the nortgage |oan was di scharged and the
di scharged nortgage deeds have been produced and narked before
the Trial Court by the plaintiff only, who is having its in a
proper custody. Furthernore, the absence of any recital in Ex. A6
as to who had discharged of nortgage deeds, the plaintiff clains
to have discharged the nortgage subsisting on the property and
hence, even assuming, there was a condition, it was so fulfilled
and thus, further contended that even on that score, cancellation
of settlenent deeds are bad-in-I|aw

14. The |earned counsel for the appellant relied upon
follow ng judgnents reported in

(1) (2009) 5 CTC 558 — (S. Ganesan Vs. Bhar at hi raj an)

(ii) (2015) 7 MJ 10 - (Nanbikkal Mary Vs. The Sub-
Registrar — 11, Sub-registrar Ofice, Pattukottai, Thanjavur
District and anot her)

(rit) (2019) 2 MW Cvil 600 - (N Saraswathi (Deceased)
and 2 others Vs. K Padmavathi and 11 ot hers)

15. The sum and substance of the contention of the |earned
counsel for the appellant are that the settlenent deed under
Ex. A2 to A5 are absolute in nature, title under those deeds are
subsisting with the settlee and on nere execution of cancellation
of settlenent deeds under Exs.B7, B9 to Bll, the title will not
divest from the settlee as the sanme cannot be divested title of
settlee since in the absence of any right is reserved for
revocation, wunilateral cancellation of settlenent, which is
inpermssible in |aw Besides, the possession is wth the
plailntiff relied upon Ex.Al/Kist receipt wherein, the Patta
No. 102 is clearly nentioned with regard to the suit property.

16. Per contra, M. Tranquebar Dorai Vasu, |earned counse
for the respondents 2, 4 to 8 would contend that as per the
avernment in the plaint, the plaintiff admtted that there is a
pre-condition viz., to discharge the existing nortgage and the
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said condition has to be considered as “consideration for the
settlenment and its non conpliance of the consideration” the
settlor has power to revoke the settlenent and draw nmy attention
to the recitals in the cancellation of settlenent deeds Exs.B9 to
Bll to the effect that failure on the part of the settlee to
mai ntain the settlee and his wfe and non paynent of debts over
the suit property and non discharging of nortgage existing over
the property and hence the settlor having not satisfied with the
factum of conditions that are not being conplied with by the
settlee, the settlor has revoked the settlenent deed and the sane
is permssible in | aw

17. Furthernore, he also draw ny attention to the recitals
in the alleged letter sought to be marked at the stage of the
second appeal filed in CMP. No.13582/2004 under Order 41 Rule 27
of CPC and further he has also stated that the counter was not
filed for inception of additional docunents. He woul d contend
that as per the recitals in the said letter, it is a fraudul ent
docunment as there is no reference to the subsequent cancell ation
of the settlenent deeds under Exs.B7, B9 to Bll and even the

admtted avernent of registered WIIl dated 17.07.1974 was al so
not reflected therein and signature, according to him is forged
one.

18. M. C. T. Mohan | earned counsel for the respondents 9 to
14 would contend on simlar lines of M. Tranquebar Dorai Vasu.
M . Appasanee, |earned counsel for R15/subsequent purchaser from
purchaser under the |egatee under the WIIl would contend that by
virtue of the said WIIl dated 17.07.1974, the w dow and grandsons
of the testator, after the death of the testator (nanely
Narayanaswany Pillai), have sold the property for valuable
consideration and he is a bonafide purchaser for valuable
consi deration having good and marketable title over the property
and the plaintiff has not denonstrated that she was put in
possessi on pursuant to the alleged settlenment and nade subm ssion
in support of the judgnent of the Courts bel ow.

19. The learned counsel for the appellant would draw ny
attention to para 10 of the judgnment reported in (2009) 5 CTC 558
— (S.Ganesan Vs.Bharathirajan) to the preposition that delivery
of possession and non nutation of nanes in revenue records does
not effect the title of the settlee.
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20. Afiter hearing the respective |learned counsels and
perusing the oral evidence of PWM and DWM and also the
docunmentary evidence viz., Exs.Al to A9 and Exs. Bl to Bl1, it is
seen that the suit-schedul e properties as nentioned in the plaint
are as follows:

1.Nanja land in S. No.154 neasuring 0.50 cents.

2.Nanja land in S. No.154 neasuring 0.24 cents with notor
punp set and terraced shed.
3.Nanja land in S.No.154 neasuring 0.30 cents.

4. Nanja land in S. No.154 neasuring 0.07 cents.
The boundaries of the above suit itens are stated in the plaint.

21. The plaintiff viz., Chellanmal clains absolute title
to the suit properties by virtue of settlenent deeds executed
under Exs.A2 to A5, dated 02.06.1971, 12.06.1971, 26.06.1972 and
03. 10. 1972, respectively, by Narayanasany Pillai in her favour.
The defendants, who have purchased the suit properties from the

| egatees of the WIIl executed by the said Narayanasany Pillai
subsequent to the execution of the settlenent deeds Exs.A2 to A5,
attenpted to tresspass into the suit properties. According to

the plaintiff, the alleged WII| dated 17.07.1974 is not valid.

22. The case of the defendants in nutshell is that the
said Narayanasany Pillai had cancelled the settlenent deeds
executed in favour of the plaintiff through the registered
cancel lation of settlenent deeds dated 10.08.1973, which are
mar ked as Exs.B9 to Bll and that the patta stands in their nanes
as is evidence by copies of patta Ex.B4 and Ex. B5.

23. The core point that has to be decided in this case is
that whether Exs.A2 to A5/settlenent deeds can be unilaterally
cancel | ed under Ex.B9, Bl1l and B7. In other words, whether there
can be a unilateral revocation of the settlenment deed. The above
| egal possession is no |longer res-integra.

24. The decision reported in 2010 (4) SCC 161 - (P.K Mbhan
Rao Vs. B.N Ananthachary), the Hon'ble Supreme Court has held
t hat t he uni | at eral revocation of sett| enment deed S
imperm ssible in | aw

25. The decision reported in (2009) 5 CTC 558 — (S. Ganesan

Vs. Bhar at hiraj an) at paragraph No. 10, the |earned Judge of this
Court has held as foll ows:

https://hcservices.ecourts.gov.in/hcservices/



non delivery of possessi on and non
exercising of any rights over the ownership of the
property the fact that the donee has failed to nake
mutation in the records would not nake the gift deed
invalid. non effecting the nutation of nane in the
revenue records, wll not have any bearing on the
effect of the settlenent deed”.

26.1n the decision reported in (2015 7 MJ 10 -
(Nanbi kkal Mary Vs. The Sub-Registrar — Il, Sub-registrar Ofice,
Pattukottai, Thanjavur District and another), this Court has held
that sub-registrar has no power to register the cancellation of
settlenent deed so also in the decision reported in 2019 (2) MM
Cvil (600).

27. The learned counsel for the appellant/plaintiff would
contend that Exs.A2 to Ab/settlenment deeds are title deeds in
respect of the plaintiff, the title under those deeds are
subsisting and as title is with the settlee, it wll not be
divested by Exs.B9 to Bll and title continues to be with the
settlee, de-horse, Exs.B9 to Bll[cancellation of settlenent
deeds], since wunilateral cancellation of settlenment deed is
imperm ssible in | aw

28. Per contra, M. Tranquebar Dorai Vasu, |earned counse
appearing for the respondents 2, 4 to 8 would contend that Exs.A2
to A5 are not settlenent deeds sinpliciter it is a conditional
settl ement and non perfornmance of the pre-condition contenplated
for the execution of the settlenent deed had enpowered the
settlor to cancel the settlenent deed(revocation of settlenent
deed) as done in the instant case. In this connection, “Pleading
in the plaint”, assune significance, as extra infra:

29(a).It is a specific adm ssion of the plaintiff in the
plaint that “there were two subsisting nortgages at the tine when
the aforesaid settlenent deeds were executed by Narayanasany
Pillai and as per the understanding between the Plaintiff and the
Settlor the plaintiff discharged the said nortgages through the
said Narayasany Pillai and the said Narayanasam Pilli also given
a letter to that effect on 19.02.1976".

29(b).The other relevant portion in the plaint pleadings
are: “appears to have executed a registered will dated 17.07.1974
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in favour of his wfe Navaneetham and his grand sons
Nar ayanasany, Elumalai, Krishnan and Jayaraman, who are the sons
of ~Radhakri shnan. The said Radhakrishnan hinself attested the
said settlenent deeds executed by his father, Narayanasam Pill ai
in favour of the Plaintiff and also the letter dated 19.02.1976.
The said Narayanasany Pillai died in the year 1978. The | egatees
under the aforesaid invalid WIIl conveyed the suit properties in
favour of the defendant above naned”.

30(a).l had an occasion to consider the very sane issue
in S.A No.1303 of 1996, dated 21.08.2019, follow ng the decision
rendered by the Hon' ble Suprene Court in 2017 (1) CTC 414 (SC) -
[ Satya Pal Anand Vs. State of Madhya Pradesh] and on the facts
and circunstances of that case, | have held that wunilateral
revocation of settlenent deed is inpermssible in law and in
respect of senior citizen, they can only invoke Section 23 of the
Mai nt enance and Wl fare of Parents and Senior Citizens Act, 2007.

30(b).on the facts and circunstances of the instance case
and in view of the specific stand taken by the defendants that
the plaintiff had admtted about the pre-condition for executing
the settlenent deed, the scope of enquiry is narrow down, as to
the nature and the character of Exs.A2 to A5/settlenent deeds
viz., whether it is an exfacie settlenent deed sinpliciter or
condi tional settlenent deed.

30(c).Before proceeding further, the law of pleadings

reads as under:

“the whole neaning of the systemis to narrow the
parties to definite issues, and thereby to dimnish
expense and delay, especially as regards the anount
of testinony required on either side at the hearing.

To attain this end, the plaintiff should state in his
plaint all the facts which constitute his cause of

action. No armount of proof can substitute pleadings
which are the foundation of claim of a litigating
party. The defendant should also state in his
witten statement the material facts on which he
relies for his defence. Wen the result of the
pleading on both sides is that a material fact, is

affirmed on the one side and denied on the other, the
question thus raised between the parties is called an
issue of fact. Wien one party answers his opponent's

https://hcservices.ecourts.gov.in/hcservices/



pl eadings by stating an objection in point of |aw,
the legal question thus raised between the parties is
call ed an issue of |aw

A plaintiff's pleadings is his plaint (Oder 7
CPCO) . A defendant's ©pleadings is his witten
statenment (Order 8 CPC).

Pl eadi ngs include statenent of parties or counsel
recor ded before the fram ng of I ssues, for
clarification of the points in dispute and also
averment but not a docunent referred to in the
plaint. However, the avernents nade in the pleadings
having the effect of adm ssion, cannot be allowed to
be abandoned wi thout the sane being explained away by
cogent and proper evidence.

The pl eadi ngs in a sui t cannot be
conpartnentalised, dissected, segregated and then
read. The correct nethod of reading the pleadings is
that they nust be read as a whole, to ascertain their
true inport. The intention of the party concerned is
to be gathered primarily from the tenor and terns of
hi s pl eadi ngs taken as a whol e.

The main object, or one of the main objects of this
rule is that the one party may know what are the
facts on which the other party relies in order that
he may be prepared to neet the case.”

31. The above narration will show that when the pleadings

made by the plaintiff anobunts to adm ssion conme under Section 18
of the Indian Evidence Act, 1872, rel evant paragraphs are read as
under:

The adm ssion of one of the parties having the sane

interest with that of another party who are fighting

jointly for the same interest squarely binds the

other. This proposition of law will be apparent from

the provisions of Section 18 of the Evidence Act,

1872, which is reproduced bel ow.

“Statenments made by a party to the proceedi ngs, or by

an agent to any such party, whom the Court regards,

under the circunstances of the case, as expressly or

inpliedly authorised by him to nmke them are

adm ssi ons.

St at enent s made by-

(1) persons who have any proprietary, or pecuniary
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interest in the subject-matter of the proceeding, and
who make the statenment in their character of persons
so interested, or

(2) persons, from whom the parties to the suit have
derived their interest in the subject-matter of the
suit,

are adm ssions, i f they are nade during the
conti nuance of the interest of the persons naking the
statenents.

32. Thus, this Court finds that when the avernent nmade in
the pleadings having the effect of admssion, it nmay not be
allowed to be abandoned by the plaintiff when the sanme being
expl ai ned away by cogent and proper evidence.

33. Aiter perusing the pleadings in the plaint, as
extracted supra, this Court finds that the said pleadings anounts
to admssion is to the nature and character of the settlenent
deed under Exs.A2 to A5, which is discussed infra.

34. As stated supra, according to the plaintiff Exs.A2 to
A5 are settlenent deeds are absolute in nature. The plaintiff
has also filed Exs. A6 & A7/ equitable nortgage deeds executed by
the settlor viz., Narayanasany Pillai in favour of the one
Pal ayam and another one is in favour of Lakshm pathi Reddiar. On
a perusal of Exs.A6 & A7, there is an endorsenment of discharge
and the said endorsenent of discharge is dated 05.04.1974. But
there is nothing on record to show who has paid the anpunt to
di scharge the nortgage, assunes significance.

35.At this juncture, it remains to be stated that
happening of events in the |life of said Narayanasany Pilli, in
chronological form that will enlighten the factual situation in
t he past.

(a).As per Exs.A6 & A7 of the year 1969 and 1971, the
original owner Narayanasany Pillai (settlor), he had executed
nort gage deed in favour of said Palayam and Lakshm pat hi Reddi ar.

(b). The said Narayanasany Pillai appears to have executed
a settlement deed in favour of Chellammal, the plaintiff
(settlee) under Ex.A2 & Ex.A3 (in the year 1971) and Ex.AM4 &
Ex. A5 (in the year 1972.

(c).Under Exs.B7, B9, B10 & Bl1l, the original settlenent
deeds under Exs.A2 to A5 were cancelled on 10.08.1973. At this
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juncture, it is remains to be stated that though there is no
recital in Exs.A2 to A5 regarding a condition viz., to |look after
and mai ntain the donor and settlor viz., Narayanasany Pillai and
his wife and to discharge the nortgage deed under Exs.A6 & A7.,
but sanme is specifically nmentioned in Exs.B7, B9 to Bl1.

(d).As per the endorsenent in Exs.A6 & A7/ nortgage deeds,
which were discharged in the year April, 1974, there is no
recital as to who had paid the noney (at this juncture, the
plaintiff clainms that she paid the noney on behalf of the said
Nar ayanasany Pillai).

(e). The said Narayanasanmy Pill ai had executed a
regi stered WLL, on 17.07.1974, in favour of his w fe Navaneet ham
and his grandsons viz., Narayanasany, Elumalai, Krishnan and
Jayaraman and the said Narayanasany Pillai died during the year
1978.

(f).Oiginal defendant viz., S.Krishnan had purchased the
suit property from |legatee of the wll under Exs.Bl, B2 & B3,
which are the sale deeds executed by the |legatee of the WLL in
favour of the original defendant. The |egatees under the WLL
have sold the property in favour of the original defendants in
the year 1989 and subsequently changed t he hands.

36.0On the other hand there is a specific reason by way of
recital as a reason for revocation of the settlenment deed, he has
found in Exs.B9 to Bll. In short, under Exs.B9 to Bll, whereby,
the earlier settlenent deeds have been cancelled by the doner,
there is a specific recital cited as a reason nanmely on the
failure of the settlee to maintain settlor and his aged wife as
prom sed by the settlee and as the settlee failed to discharge
nortgage deed, he was forced to settle the nortgage debt and
thereafter for the non conpliance of the above two conditions he
had cancel l ed the settl enent deed.

37.Both the Courts below have held that though there is
no right of revocation under the settlenent deeds in favour of
the plaintiff, however, in view of the reason assigned therein in
the cancell ation of settlenment deeds under Exs.B7, B9 to Bll, the
Courts bel ow have accepted the case of the defendants.

38. Now conming to the nature and character of Exs.A2 to
A5/ settl ement deeds, the sane has to be culled out from the
recital stated therein. The caption or title of the docunent is
not criteria for determning nature and character of the said
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docunent . No doubt it is true that the settlenent deeds are in
favour of the plaintiff are captioned as settlenent deed and
there is no recital in the said docunent regarding any condition
to casting any duty on the settlee. However, in view of the
specific avernent made in the plaint and on satisfying conditions
of Section 18 of the Indian Evidence Act, the Lower Appellate
Court has rightly come to the conclusion that such a pleadings
anmounts to admission and the plaintiff has to dis-spell the
adm ssion made in plaint by cogent and cl ear evidence.

39. At this juncture, the sequence of events happening in
the life of the Narayanasany Pillai, as narrated above, also
supported the case of the defendants as pl eaded by the defendants
in their witten statenment assunes significance. It remains to be
stated that when the plaint itself unilaterally and unequivocabl e
terms nmakes a statenent of the fact that there was understandi ng
between the settlor and settlee for the execution of settlenent
deed in favour of plaintiff wunder Exs.A2 to A5, then the
consideration for the execution of the settlenent deeds can no
| onger be, considered as for love and affection and it is for
consideration as spoken to by the plaintiff on his own
accord. Wen the plaintiff has mde a statenent w thout any
hesitation or instigation from the defendants as in the instant
case as found in the pleadings, the sane anounts to adm ssion. In
fact, the sequence of events happening in the |ife of the
Nar ayanasany Pillai wuld also suggest that Exs.A6 & A7 was
di scharged by the settlor viz., Narayanasany Pillai hinself and
thereafter, he has cancelled settlenment deeds in favour of the
plaintiff by executing cancellation of settlenent deeds under
Exs. B9 to Bll.

40. The chronol ogical events as sunmarized supra wll
enl i ghtened above said facts. Hence, in view of the discussion
in the precedi ng paragraphs, this Court has no hesitation to cone
to the conclusion that the settlenment deeds under Exs.A2 to A5
executed in favour of +the plaintiff are not the absolute
settlenent deeds and they are the settlenent deeds wth a
condition as admtted by the plaintiff in her pleadings and in
the absence of any positive evidence to show that the conditions
have been conplied wth by the settlee as could be seen from
Exs. A6 & A7/ di scharged nortgage deed, the settlor has every right
to revoke the settlenent for non-conpliance of the conditions
under settlenent deeds Exs. A2 to A5.
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41.1n the instant case, the settlenent executed in favour
of the plaintiff have been cancelled under Exs.B9 to Bll and
hence, in view of the facts and circunstances as di scussed supra,
the finding that Exs.A2 to A5 are not settlenent deeds absol ute.
However, on a perusal of the docunents coupled with the adm ssion
of the plaintiff, this Court has held that Exs.A2 to A5 are
conditional settlenent deeds and hence, being a conditional
settlenent, the sane can be revoked for non conpliance of the
condi tion.

42.1n the decision reported in (2019) 11 SCC 391 -
S.Sarojini Amma Vs. Velayudhan Pillai Sreekumar, the Hon'ble
Suprene Court has held as follows:

“admttedly the deed of transfer was executed for
consideration and was in any case conditional
subject to the condition that the donee would | ook
after the petitioner and her husband and subject to
the condition that the gift would take effect after
the death of the donor. W are thus constrained to
hold that there was no conpleted gift of the
property in question by the appellant to the
respondent and the appellant was within her right in
cancel ling the deed.”

43. Accordingly, | have no hesitation to cone to the
conclusion that Exs.A2 to A5/settlenent deeds are conditional
settl enment deeds executed in favour of the plaintiff and the
plaintiff has failed to maintain the settlor and his wife and has
also failed to discharge the nortgage debt and to clear the
subsisting nmartgage on the suit property. The plaintiff is
trying to take advantage of non nentioning of name in EXxs.A6 &
A7, as to who has paid the nortgage anmount and as per the
endorsenment in Exs.A6 & A7(the discharged nortgage deeds), the
anount was paid in the year 1974 and Exs.B9 to Bll, are of the
year 1973, wherein, settlor had cancelled the settlenent deeds in
favour of the plaintiff for non conpliance of the conditions of

the settlenent. Since, Exs.A2 to A5 are held to be conditional
settl enent deeds, the donor(settlor) has every right to revoke or
cancel settlenent and hence, | hold that Ex.B9 to Bll are valid

inlaw, in view of the discussion in the precedi ng paragraphs and
consequently, Exs.A2 to A5/settlenent deeds are stands revoke and
the plaintiff has not title or right over the suit property.

https://hcservices.ecourts.gov.in/hcservices/



44. Consequent |y, this Court hol ds that Exs. A2 to
A5/ settl enent deeds are duly revoked under Exs.B7, B9 to Bll and
in view of the facts and circunstances of the case and findings
rendered regarding the nature and character of the sale deed, the
substantial questions of law No.1, which is general in nature,
does not arise on the facts and circunstances of the case.

45.1n view of the findings rendered in the preceding
par agr aphs so al so the substantial questions of |aw No.2 does not
arises on the factual situation as discussed and analyzed in the
precedi ng paragraphs. Accordingly, | find no nerits in the
Second Appeal .

46. On the point of possession, the |earned counsel for
the appellant would draw nmy attention to Ex.Al/Kist receipts and
submt that the plaintiff had paid the Kist and in the Kist, the
Patta nunber has been nentioned clearly as Patta No.102 and
hence, she is in possession of the property. The plaintiff has
cone forward with specific case that she is in possession of the
property pursuant to the settl enent deeds under Exs.A2 to AS5.

47. Further, the learned counsel for the appellant would
submt that the suit properties are cultivable lands and the
plaintiff had been cultivating the crops in the suit property and
in the Adangal, name of the persons so cultivated would have been

refl ected. For the reasons best known, the plaintiff has not
chosen to file any Adangal or chitta nanely revenue records to
show her possession under cultivation. Even according to the

pl eadings, the plaintiff is said to be in possession and
cultivating the Iand by raising paddy. However, if a cultivation
was carried on by the plaintiff, she could have very well filed
Adangal receipt. In the absence of any Adangal receipt, nere
paynent of kist, shall not be construed as the plaintiff is in
possession of the suit property and hence Ex. Al/Ki st recei pt does
not advanced the case of the plaintiff. \Wile observing so, both
the Courts bel ow have rightly cone to the conclusion that in the
absence of any positive revenue records, evidencing to show her
all eged possession, plea of plaintiff possession cannot be
uphel d, such finding by the both the Courts bel ow does not suffer
from any illegality or irregularity warranting interference.
Further nore, though the settlenent deeds in favour of the
plaintiff is of the years 1971 & 1972 under Ex.Al series Adanga
for the years 1983, 1986, 1987 and 1991 were alone filed also
assumes significance.
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48. Further the suit is filed for recovery of possession
and the plea is that during the pendency of the suit the
def endants have trespassed into suit property. Thereafter, an
Interlocutory Application appears to have been filed before the
Lower Appellate Court for receipt of an Advocate Conm ssioners
Report in this case. Since, it is Advocate Comm ssioners Report
in other suit Lower Appellate Court has rightly rejected the said
reception of the docunents, the sanme cannot be ternmed as
erroneous in | aw.

49. CVP. No. 13582 of 2004:

(a).In the present second appeal, the plaintiff have
filed a petition in CWMP.No.13582 of 2004 under Order 41 Rule 27
of CPC for receipt of additional docunent, this Court has perused
t he docunent and the docunent is titled as letter. On a perusa
of the docunent, this Court finds that it 1is wunregistered
docunent, dated 10.02.1976 for the reasons best known, the
plaintiff has not chosen to produce the docunent before the Trial
Court during the tril in the year 1994.

(b).Be that as it may, though no reasons have been
assigned for non production of the docunents before the Tria
Court or the Appellate Court, the |earned Counsel for the
appel lant would contend that the plaintiff has discharged the
nort gaged deeds.

(c).Per contra, M. Tranquebar Dorai Vasu, |earned counsel
for the respondent would draw ny attention by rightly stating
that on the date of the execution of the alleged letter, the
settl enent deeds have been cancelled as early as in the year 1973
and the said letter is of the year 1976, there is no recital with
regard to the cancellation of the settlenent deeds and hence
genui neness of the docunents is doubtful. At the out set, on a
perusal of the docunents, this Court finds that the stanp paper
was purchased in the nane of Krishna Pilli, who is the husband of
Chel | ammal and on a perusal of the signature found therein, viz.,
Narayanasanmy Pillai, this Court had developed curiosity to
conpare the signature of the Narayanasany Pillai wth the
adm tted docunent, viz., the settlenment deeds executed in favour
of the plaintiff under Exs.A2 to A5 and subsequent cancell ation
of the settlement deeds executed under Exs.B7, B9 to Bll. At the
out set, this Court finds that the signature found on the
di sputed docunent does not tally with the admtted signature of
Nar ayanasam Pillai under the Exs.A2 to AS5. Since | am not
inclined to receive the said docunent, | am inposing self
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restriction from comenting further on the signature of the said

per son.

(d). The recital in the docunent, on literal translation
are to the effect that “I paid and discharge the nortgage for a
sum of Rs.600 + 300 = 900 in the presence of these w tnesses and
handed over the discharged nortgage deeds”. In other words as

per the recital in the said docunents donor viz., Narayanasany
Pillai had discharged the nortgage deed, which is dianmetrically
opposite version to the case of the plaintiff also assunes
significance. Hence, this Court comes to the conclusion that al
is not well with the docunents now sought to be adduced as an
addi ti onal docunent at the appellate stage. Yet another issue is
that for the reasons best known, the docunent which has captioned
as a letter, the sons of the settlor are also said to have been
attested as w tnesses. In the absence of any valid reason for
non production of the docunents before the Trial Court and the
docunent being found to have such a m sgiving and suffering from
the above Vagaries of the factual situation, this Court is not
inclined to admt the docunent except to say all is not well and
hence, the petition in CWP. No. 13582 of 2004 stands di sm ssed.

51. The two substantial questions of law framed in the
year 1994 have been duly answered and covered by the decision of
the Hon' ble Suprene Court as stated supra. However, on the facts
and circunstances of the case, in view of the specific finding in
the preceding paragraphs that Exs.A2 to A5 are only an
condi ti onal settl enment deeds and consequently it is held that
the sane can be revoked and settlor has every right to revoke the
settlenment deed in exercising such power under |aw, as such he
has cancelled so under Exs.B7 B9 to Bll and hence, both the
substantial questions of |aw does not arise on the factua
ci rcumnst ances.

52.1n the result, the Second Appeal is devoid of nerits
and accordingly stands dism ssed. No costs. Consequent |y
connected miscellaneous petitions viz.,CW. No.13582 of 2004
stands di sm ssed and CMP. No. 21947 of 2019 stands cl osed.
Sd/ -
Assi stant Registrar(CS-VII)
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Sub Assistant Registrar
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