IN THE H GH COURT OF JUDI CATURE AT MADRAS

RESERVED ON : 23.03. 2021

PRONOUNCED ON : 08. 04. 2021

CORAM

THE HONOURABLE MR. JUSTI CE T. RAVI NDRAN

S. A. No. 552 of 2009

T. Sreeni vasan ... Appellant / Defendant
Vs.
T. Anj appa @ Kannappa ... Respondent / Plaintiff
Prayer :- Second Appeal has been filed under Section 100 of CPC

agai nst the Judgenment and Decree dated 29.11.2008 passed in
A.S.No.6 of 2007 on the file of the Subordinate Court, Hosur,
confirmng the judgnent and decree dated 14.11.2006 passed in
O S.No.67 of 2002 on the file of the District Minsif Court,
Hosur .

For Appellant : M.P.Mni

For Respondent : M. J. Hari haran
for M.V.N chol es

JUDGVENT

Chal l enge in this second appeal is made to the Judgenent
and Decree dated 29.11.2008 passed in A S.No.6 of 2007 on the
file of the Subordinate Court, Hosur, confirmng the judgnent
and decree dated 14.11.2006 passed in O S. No.67 of 2002 on the
file of the District Munsif Court, Hosur.

2. For the sake of convenience, the parties are referred
to as per their rankings in the trial Court.

3. The second appeal has been admtted on the follow ng
substanti al questions of Law



"1.Whether the courts below erred in |aw
in casting the burden of proof on the
defendant to prove that the 10 ft. portion
between the road and the defendant's shop
forms part of the road poronboke | and when
it is for the plaintiff to prove his case
that the said 10 ft. portion forns part of
t he defendant's patta |and?

2. \Wet her the courts below erred in law in
holding that the suit ©properties are
situated in the portion purchased by the
plaintiff wi t hout i denti fying t he
boundaries of the defendant's |and and the
plaintiff land with the assistance of a
surveyor particularly when subdivision of
their said lands were already nade and
separate patta have been issued?

3. Whet her the judgnent an decree passed by
the courts below are sustainable in |aw
when they have failed to appreciate the
oral and docunmentary on record in their
pr oper per spective and based their
concl usi ons on ner e surm ses and
conj ecture?"

4. Considering the scope of the issues involved between
the parties as regards the subject matter lying in a narrow
conpass, it is unnecessary to dwell into the facts of the case in
detail.

5.The plaintiff has laid the suit against the defendant
for declaration of his title to the plaint "A" & "B" schedul e
properties and for recovery of possession qua the plaint "A"
schedul e property and for the relief of permanent injunction qua
the plaint "B" schedul e property.

6. The issue between the parties, is whether the plaint
"A" and "B" schedul e properties lie within the property bel ongi ng
to the defendant or wthin the property belonging to the
plaintiff.



7.From the pleas put forth by the respective parties and
t he evidence adduced in the matter, it is found that the extent
of 5 cents in the suit survey nunber was purchased by way of a
sale deed dated 18.10.1979 and it is noted that by way of the
abovesai d sal e deed marked as Ex.Al, the property neasuring East-
West 24 ft. and North-South 91 ft. bounded on the East by the
vendor's land, Wst by the land of Madhanagiriappa, North by
Hosur - Bangal ore road and South by the |and of Kesavanoorthy had
been conveyed and the abovesaid sale deed had been executed by
Venkatachari in the nanme of the plaintiff. The sale deed Ex. Al
Is not in dispute. It is also not in dispute that the property
purchased under Ex.Al sale deed was also the subject matter in
the partition effected between the plaintiff and the defendant
with their famly nenbers during 1981 and it is not in dispute
that in the abovesaid partition, as regards the abovesaid extent
of 5 cents, 2 1/2 cents lying on the eastern side neasuring East-
West 12 ft., North-South 91 ft. within the specific boundaries
was allotted to the defendant and renmaining 2 1/2 cents |lying on
the western side measuring East-West 12 ft. North - South, 91
ft. was allotted to the plaintiff's share and accordingly, it is
found that the parties had been enjoying their respective shares
in the abovesaid extent of 5 cents. The abovesaid partition had
been effected by the deed of partition dated 28.08. 1981 nmarked as
Ex. Bl.

8. Fromthe pleas put forth by the respective parties, it
Is found that as the shares allotted to the plaintiff and the
defendant in the abovesaid extent of 5 cents are situated to the
South of Hosur - Bangal ore Road, while constructing the buil ding
in the suit property, they were directed to | eave apart 10 or 11
ft. vacant site on the road side and put up the building. The
abovesaid fact is not in issue. Accordingly, it is noted that
the defendant, after the partition effected under Ex.Bl |eaving
about 10 ft. space on the northern side abutting Hosur -
Bangal ore road, had put up the building in his share. It is also
noted that the defendant had alienated the southern portion of 2
1/2 cents allotted to himlying to the south of the vacant space
and the building put up by him nmeasuring East-Wst 12 ft. north-
south 66 ft. totally an extent of 792 sqg.ft. to the plaintiff by
way of the sale deed dated 03.02.1984 marked as Ex. A2. That the
def endant had executed Ex. A2 sale deed in favour of the plaintiff
with reference to the abovesaid extent of 2 1/2 cents allotted to



hi m under Ex.Bl partition deed is not in dispute.

9. Now, according to the plaintiff, the plaint "A" & "B"
schedul e properties lie within the property acquired by himunder
Ex. A2. Per contra, according to the defendant, the abovesaid
properties lie within the extent retained by him after Ex.A2
sal e deed.

10. 1t is the <case of the plaintiff that while
constructing the building in the portion, he had put up ground
floor shop and also abutting the same, also put up an under
ground shop and let out the ground floor shop for rent to one
Muneer Ahned to put up photo studio and further stated that the
underground shop had been rented out to one Jayakumar and
accordingly, contended that the plaint "A" schedul e property and
the plaint "B" schedule property belong to him and taking
advantage of his absence, it is the case of the plaintiff that
t he defendant encroached into the "A" schedule property and al so
endeavoured to disturb his possession qua the "B" schedule
property and hence, according to the plaintiff, he has been
necessitated to institute the suit against the defendant for
appropriate reliefs.

11. Per contra, according to the defendant, it is he, who
had put up the ground floor shop abutting the building raised by
him and al so the underground shop and contended that the ground
floor and the underground shops are lying within the property
bel onging to himand not lying within the property alienated to
the plaintiff under Ex. A2 sal e deed.

12. The plaintiff has exanm ned Jayakumar, the tenant as
PW2 and according to the plaintiff, the underground portion had
been let out to PW for running the service station and the
ground floor shop is let out to Muneer Ahned and it is put forth
that when Miuneer Ahned vacated the ground floor shop, taking
advantage of the sane, the defendant had encroached into the
plaint "A" schedule property and put up doorway abutting his
property and encroached into the plaint "A" schedul e property.

13. Consi dering the evidence of PW2, it is found that it
is only the plaintiff, who had let out the underground shop to
PW and collecting the rent from PW and accordingly, the sane
has been spoken to by PW2. The same has al so been adm tted by



the defendant examned as DW during the course of cross-
exam nation. Accordingly, inasnmuch as the underground shop had
been put up by the plaintiff, he being the owner, he had
accordingly let out the sanme to the tenant viz., Jayakumar, who
has been exam ned as PW2 and as the owner, it is he, who has been
collecting the rent from Jayakumar as spoken to by PW2 and the
same has also been admitted by DW during the course of cross-
exam nati on. If really the underground shop lies within the
property belonging to the defendant, there is no question of the
same being let out to Jayakumar PW2 by the plaintiff and on the
other hand, as rightly concluded by the Courts below, the said
shop woul d have been let out only by the defendant to the tenant
and accordingly, the Courts below are found to be justified in
hol di ng that the underground shop in dispute is belonging to the
plaintiff and the sane has been put up by the plaintiff only in
the property purchased by him under Ex.A2 sale deed. Furt her
nore, PW2 has al so deposed that it is only the plaintiff, who is
the owner of the sanme and the plaintiff is having service
connection No.1087 in the said shop and he had been paying the
current charges only with reference to the abovesaid service
connection, when he occupied the underground shop and further
nore, deposed that the ground floor shop had been let out by the
plaintiff to one Muneer Ahnmed and the same has been al so spoken
to by the plaintiff examned as PW. In this connection, to
establish that the ground floor shop had been let out by the
plaintiff to one Muneer Ahned, the plaintiff has also marked the
| ease deed entered into between the plaintiff and the Mineer
Ahnmed as Ex. A3. The defendant has not put forth any case that
Ex. A3 | ease deed does not relate to the ground floor shop and
admtted that the ground floor has been let out to Miuneer Ahned,
however, would contend that it is he, who had |let out the ground
fl oor shop to Mineer Ahned. However pointing to the abovesaid
version, absolutely there is no docunentary evi dence projected on
the part of the defendant. If really the ground floor shop had
been put up by the defendant and lying within the portion which
the defendant has retained after Ex.A2 sale transaction, as
rightly concluded by the Courts below, it is only the defendant,
who woul d have rented out the said shop to the third parties and
on the other hand, the available materials placed on record go to
show that the ground floor shop also had been [ et out only by the
plaintiff to Muneer Ahned.

14. The advocate conm ssioner had been appointed in the



matter and he has inspected the property in issue and filed his
report and plan marked as Exs.Cl & C2. Consi dering the report
and plan of the advocate conm ssioner narked as Exs.Cl & C2, it
Is found that the advocate conmm ssioner has taken the northern
boundary i.e Hosur - Bangalore H gh road into account and
accordi ngly, noted that while measuring the property from Hosur -
Bangal ore main road to the plaint "B" schedul e property, the sane
IS nmeasuring as 27 ft. north - south. The total extent bel onging
to the defendant in the said survey nunber under Ex.Bl is 91 ft.

north - south and 12 ft, east-west and when according to the
defendant, as he had already sold north-south 66 ft. to the
plaintiff under Ex.A2 sale transaction, it is evident that to

the north of the sanme, he would be entitled to 26 ft. north -
south in the said survey nunber. On the other hand, as per the
comm ssioner's report and plan, the north - south neasurenent
conmenci ng from Hosur - Bangalore main road up to the plaint "B"
schedule is 27 ft. Therefore, considering the comm ssioner's
report and plan in toto, as rightly concluded by the Courts
below, it 1is obvious that the ground floor shop and the
underground shop lie only within the property purchased by the
plaintiff under Ex.A2 sale deed and not wthin the portion
retained by the defendant after Ex.A2 sale deed. In this
connection, the contention has been raised by the defendant that
the property belongs to the parties lies in survey No.728/1,
whereas, the Hosur - Bangalore high Road lies in survey No.735
and according to him 10 ft. left on the northern side is
| ocalised in survey No.735 and therefore, put forth the case that
the property in dispute is lying within only the portion retained
by him However, the abovesaid case of the defendant is belied by
the evidence of Taluk Surveyor examined in this matter as PW3.
Considering the evidence of PWB, it is found that Hosur -
Bangalore road lies in survey No.735 and to the south of the
same, survey No.728/1 lies and he has not deposed that 10 ft.
north-south vacant space in survey No.728/1 lies in survey
No. 735. As rightly concluded by the Courts below, if 10 ft. space
| ying on southern side of survey No.735 also fornms part of Hosur
- Bangal ore hi ghways road, the Tal uk surveyor woul d have deposed
that the survey nunber 735 also conprised of 10 ft. portion |ying
to the south of Hosur - Banglore H ghways road. Considering the
abovesaid factors in toto, when the plaintiff has admttedly
pur chased north-south 66 ft. from the defendant under Ex.A2 sale
deed, considering the description of the property conprised in
Ex. A2 sale deed, as rightly concluded by the Courts below, the



property conprised in Ex. A2 sale deed has been only described as
lying to the south of the building and the vacant space bel ongi ng
to the defendant. Accordingly, it is noted that inasmuch as the
defendant had left apart 10 - 11 ft. abutting Hosur - Bangal ore
H ghways road, while putting up the building, accordingly, had
descri bed the northern boundary of Ex.A2 property as building and
vacant space lying in survey No.728/1. If really the defendant
had put up the building in the northern portion in entirety,
whil e describing the property in Ex. A2, he would describe that
the alienated property is lying to the south of the building put
up by him and not to the south of the building and vacant space
bel onging to him Therefore, considering the evidence of PW as
well as the recitals found in Ex.A2 together, as rightly
concluded by the Courts below, the defendant has put forth the
false plea that the "A" and "B" schedul e properties had been put
up by himand the sane are lying in the portion retained by him
in survey No.728/1, after alienating the property to the
plaintiff conprised in Ex.A2.

15. Considering the report and plan of the Advocate
comm ssioner nmarked as Exs.Cl & C2, it is found that the doorway
had been newly erected in the building put up by the defendant in
his portion adjacent to the "B" schedule property and
accordingly, the Courts below are found to be justified that the
defendant had attenpted to encroach into the "B" schedule
property by putting up a new doorway abutting his building and
al so accordingly, taking advantage of the ground floor portion
remai ni ng vacant after the plaintiff had evicted the tenant, had
encroached into the "A" schedule property as described in the
plaint. As rightly held by the Courts below, if really the ground
floor shop and the wunderground shop had been raised by the
defendant at the sane tinme, when he had put up his building shown
as MNOP by the advocate conm ssioner, considering the building
put up in the "B" schedule shown as YPQR by the advocate
comm ssioner, there is no possibility of putting up a new doorway
by the defendant as seen by the advocate conm ssioner and noted
in his report, the doorway would have put up by the defendant
even at the tinme when he had originally put up the building in
the suit survey nunmber. Therefore, the Courts below are found to
be justified in holding that the defendant, wthout any
entitlenent, had trespassed into the plaint "A" schedul e property
and al so endeavouring to disturb the plaintiff's possession and
enj oynent of the plaint "B" schedul e property and in such view of



the matter, the plaintiff is found to have laid the suit against
t he defendant for appropriate reliefs.

16.1n the light of the abovesaid discussions, when from
the pleas and the materials placed on record by the respective
parties and when the parties are not at issue as regards the
title deeds belonging to them and only at issue as regards the
lie of the ground floor shop and the underground shop i.e.
whether the same lie wthin the property purchased by he
plaintiff under Ex.A2 sale deed or put up by the defendant in the
portion retained by himafter Ex. A2 sale deed, however, as above
poi nted out, when it is found that the disputed shops are only
put up by the plaintiff and accordingly, the same had been only
rented out by the plaintiff and the sane also found to be only
lying within the property purchased by the plaintiff under Ex.A2
sale deed, in such view of the matter, when the plaintiff's case
has been anply established by the materials placed on record and
when the defendant has mserably failed to establish his version
that the suit properties belong to him and enjoyed by him at any
point of tinme and when the advocate conmm ssioner had |ocalised
the suit properties clearly by nmeasuring the total extent taking
into account the northern and southern boundaries of the said
survey numnber, in such view of the matter, it is found that the
Courts below are found to be justified in wupholding the
plaintiff's case and granting the reliefs sought for in the
plaint. The reasonings and conclusions of the Courts below for
upholding the plaintiff's case being founded on the correct
appreciation of the materials available on record, both on
factual matrix as well as on the point of |law and when they are
not shown to be in any manner perverse, illogical and irrationa
and when the Courts bel ow had not erred in shifting the burden of
proof on the part of the defendant and on the other hand, had
granted the reliefs in favour of the plaintiff only based on the
materials projected by the plaintiff to sustain his claim of
title to the suit properties and also further held that the
defendant has failed to establish that the suit properties bel ong
to him in such view of the matter, the substantial questions of
law fornulated in the second appeal are accordingly answered
agai nst the defendant and in favour of the plaintiff.

In conclusion, the Judgenent and Decree dated 29.11.2008
passed in A S.No.6 of 2007 on the file of the Subordinate Court,
Hosur, confirm ng the judgnment and decree dated 14. 11. 2006 passed



in OS. No.67 of 2002 on the file of the District Miunsif Court,
Hosur, are confirned. Resultantly, the second appeal is
dism ssed with costs. Consequently, connected m scell aneous
petition, if any, is closed.

Sd/ -
Assi stant Regi strar
/] True Copy//
Sub Assi stant Registrar

sSNs

To:

1. The Subordi nate Judge,
Hosur .

2. The District Minsif,
Hosur .

3. The Section Oficer,
V. R Section, H gh Court, Madras.

+1cc to M.V.N chol as, Advocate, S.R No.?22517
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