IN THE H GH COURT OF JUDI CATURE AT MADRAS

Dat ed: 28.04.2021

CORAM

THE HONOURABLE Ms. JUSTICE P. T. ASHA

S. A. No. 1292 of 2009

1. Chandr asekar an

2. Janaki r anan

3. Si vakam

4. Saradha ... Appellants /
Defendants 1, 2 , 5 & 6

Vs

1. Veeramani

2. Kuppamal

3. Vijaya ... Respondents / Plaintiff and

Def endants 3 and 4

PRAYER: Second Appeal filed under section 100 of the G vil
Procedure Code agai nst the judgenent and decree dated 20.07.2009
passed in A S.No.23/2008 on the file of the Principal Sub Court,
Cuddal ore nodified the judgnent and the decree dated 28.01.2008
passed in O S. No. 358/ 2003 before the Principal District Minsif's
Court, Cuddal ore.

For Appell ants : Ms. R Meenal

For Respondents . Ms. P. Srividhya for Rl
R2- served- No appearance
R3- Not ready in notice

JUDGEMENT

The defendants 1,2,5 and 6 have filed the above Second
Appeal challenging the judgnent and decree dated 20.7.2009 in
A. S. No. 23 of 2008 on the file of the Principal Subordinate Court,
Cuddal ore nodifying the judgnment and decree dated 28.1.2008 in
OS.  No. 358 of 2003 on the file of the Principal D strict
Munsi f, Cuddal ore.
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2. The first respondent herein had filed the suit
O. S: No. 358 of 2003 on the file of the Principal District Minsif,
Cuddalore for a partition and separate possession of his 7/6th
share in the suit properties.

3. The case of the first respondent was that he is the
son of the first appellant herein through his first wife Lakshm.
The plaintiff was born on 03.07.1986. The first appellant had
married the first respondent's nother at the Nellikuppam Police
Station and after the marriage, his nother and the first-
appellant resided in the first appellant's house.

4. The case of the first respondent is that the first
appel l ant's father Naryanasanmy had purchased the suit properties
from out of the sale proceeds of the ancestral properties. The
4th-appellant is the wife of Narayanasany and appellants 2 and 3
are the son and daughter of the said Narayanasany and the fourth-
appel lant. Respondents 2 and 3 are also the children of
Nar ayanasany and the fourth-appellant. The first respondent
woul d submit that in the nonth of October 1986 his nother passed
away and he has been living with his maternal grand parents.
After the death of the plaintiff's nother Lakshm, the first
appel lant did not take care of the first respondent and on the
contrary had remarried one Sunat hi .

5. In the year 1993, the said Narayanasany died intestate
and since the properties were joint famly properties, purchased
out of the sale proceeds of the ancestral properties, the
plaintiff had a share in the said properties. On account of the
fact that the first-appellant was not taking care of the first
respondent, a Panchayat was held in the village and the first

respondent was directed to provide sone property for t he
mai nt enance and upkeep of the first respondent. |In the Panchayat
it was also directed that necessary docunents should be prepared
after Pongal and till such tine the first-appellant had to pay a
sum of Rs.1000/- to the first-respondent for nmaintenance.
However, the first-appellant did not abide by the said decision
of the Panchayat. The first respondent's maternal grandfather

then net the first appellant and asked him to abide by the
deci sion of the panchayat; however the first respondent refused
to do so. Hence the suit.
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6. The second appellant herein, who is the second
defendant in the suit, had filed a witten statenent, which was
adopted by appellants 1, 3 and 4 her ei n.

7. The appellants at the outset would deny the paternity
of the first respondent. They would further contend that the
properties are the self-acquired properties of their father
Nar ayanasany Nai du. They would further contend that Narayanasany
had a brot her Nagappan and they were children of Duraisany Naidu
and Andal anmal . Durai sany Naidu only had a residential house and
no ot her | anded property.

8. They would further contend that Narayanaswany Nai du
and Nagappan were brought up by their maternal grandfather,
mat er nal grandnot her and maternal uncle and that they used to
help their uncle and grandfather in their m |k vendi ng business.
It is also their further case that their nmarriage was perforned
by their maternal uncle. Hi s naternal grandnother owned 10 acres
of |anded property and on the instructions of their grandnother,
their maternal uncle gave them 2 % cawnies of |and which they
partitioned in the year 1956. Thereafter they have been in
separate possession and enjoynent of their respective shares.
The said Narayanasany, after the partition, had purchased the
properties in his nane, which would not conme within the category
of joint famly properties. The sum and substance of the case of
the defendants was that there was no ancestral nucleus and that
the properties were the self-acquired properties of Narayanasany.

9. The Additional District Minsif, Cuddal ore by her
judgnment and decree dated 28.01.2008 was pleased to decree the
suit as prayed for in respect of 7/60th share of the first-
respondent/plaintiff.

10. The learned Judge has drawn an adverse inference
against the first appellant for not submtting hinself for cross
exam nat i on. As regards paternity of the first respondent, the
Additonal District Minsif has relied on the admssion of the
second appellant herein as D.W1 that the narriage had taken
pl ace between the first-respondent's nother and the first
appel | ant .

11. The l|earned Judge has also relied upon the evidence

of PPW1 to P.W5 who have spoken about the marriage between the
first respondent's nother Lakshm and the first appellant. The
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| earned Judge has al so taken note of the fact that there has been
no contrary evidence with reference to the nature of the suit

property.

12. The said judgnment and decree was taken on appeal by
defendants 1, 2, 5 and 6 to the Principal Sub Court, Cuddal ore.
The Suborinate Judge after going into the evidence, both oral and
docunentary, has held that the first item of the suit property
stood in the nane of the 4th appellant herein as self-acquired
property and therefore not available for partition. Wth
reference to itens 2 to 7, the Lower Appellate Court held that
since the said Narayanasany had died intestate, the property
woul d be devol ved on his Legal representatives under section 8 of
t he I ndi an Successi on Act and accordingly t he first-
respondent/plaintiff is entitled to only 1/12t" share in itenms 2
to 7. The Trial Court held that the plaintiff can only claima
7/ 60th share in the suit-properties, as a coparcener. However
the Lower Appellate Court had nodified the said decree and
granted 1/12the share in the suit itens 2 to 7 alone and wth
reference to 1st itemthe |ower Appellate Court had set aside the

judgnment and decree in O S. No.358 of 2003. Chal I enging the
sai d judgnent and decree, the defendants 1, 2, 5 and 6 al one had
preferred t he pr esent Second Appeal and t he first

respondent/plaintiff had not preferred any appeal.

13. The learned counsel on either side reiterated the
contentions raised by themin the suit as well as in the appeal.

14. Heard the counsel s and perused the papers.

15. Admittedly the suit property itens Nos.2 to 7 bel ongs
to the parental grandfather Narayanasany, who died intestate in
the year 1993. The plaintiff/first respondent had cone forward
with a case that there was an ancestral nucleus out of which the

suit-properties had been purchased. The | ower Appellate Court
has rightly held that the appellant is entitled to a half share
in the share of his father, the first appellant, that is the

plaintiff/first respondent would be entitled to a 1/12t" share in
the properties which stand in the nanme of Narayanasany. The
Courts bel ow have also held that there was no rebuttal evidence
on the side of the appellant. The documents would further show
that the first item of property belongs to the 4th appellant and
accordingly the |ower Appellate Court has rightly dismssed the
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suit in respect of the first itemof the suit-property.

16. Considering the above factors, | do not find any
guestion of |aw warranting interference at the hands of this
Court. In fine, the judgnent and decree of the |ower Appellate
Court I's confirnmed. The Second Appeal is dismssed and the

judgnment and decree dated 20.7.2009 in A S. No.23 of 2008 of the
Lower Appllate Court is confirmed. No costs.

Sd/ -
Assi stant Regi strar

/'l True Copy//

Sub Assistant Registrar

nrn
To,

1. The Principal Sub Court, Cuddal ore

2. The Principal District Munsif's Court, Cuddal ore.
Copy To

The Section Oficer,

V. R Secti on,

H gh Court, Madras-104.

+lcc to Ms.R Meenal, Advocate, S.R No.26244
+lcc to Ms.P. Srividhya, Advocate, S.R No.26821

S. A No. 1292 of 2009

SS(CO)
SB( 16/ 09/ 2021)
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