IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 27.01. 2021
CORAM
THE HON BLE M. JUSTI CE D. KRI SHNAKUVAR

CVA. No. 2865 of 2012
Kat hi rvel ,
S/ o Arunugam ... Appellant/Petitioner
. VS..
1. R Raj ee,
S/ o Raja Gounder,

2. The New I ndi a Assurance Co. Ltd.,
Divisional Ofice, Prem er Conpl ex,
Fi ve Roads, Salem 4. ... Respondent/ Respondent

Appeal filed under Section 173 of the Mdtor Vehicles Act,
1988, against the judgnent and decree dated 03.10.2011 naede in
M C. O P.No. 62 of 2010, on the file of the Mdtor Accidents C ains
Tribunal (Chief Judicial Magistrate Court), Salem

For Appellants . M. K Kuppusany
For Respondent No. 2 M. J. Chadran
For Respondent No. 1 G ven up

JUDGMENT

Dissatisfied wth the judgnent and decree, dat ed
3.10. 2011, passed by the tribunal awarding conpensation of
Rs. 29,400/- along with interest at the rate of 7.5% per annum
the cl ai mant iIs before this Court for enhancenent of
conpensati on.

2. It is is the case of the claimant/appellant herein
that the appellant net with an accident on 24.08.2005 at about
12.00 p.m, when the appellant was riding a notorcycle bearing
registration No. TN-45 Q 3583 and one Selvam was on pillion, at
Saradha Col | ege road near Santham conplex, a notorcycle bearing
registration No. TN-29 A 5211 driven by its driver in a rash and

negl i gent manner proceeding towards Asthanpatti, hit the
appellant's notorcycle resulting in the appellant and the
pillion rider sustained fracture and nultiple injuries. On

https://hcservices.ecourts.gov.in/hcservices/



conplaint, case in Cr.No.414 of 2005 for the offence under
Sec.279 and 337 of 1.P.C. has been registered by the Salem
Traffic Police. The appellant filed a claim petitioner before
the tribunal, claimng conpensation of Rs.3,00,000/- for the
i njuries sustained by him

3. The Tribunal, based on the oral and docunentary
evidence Exs.Pl1 to P.8, has fixed the contributory negligence of
60% on the part of driver of the notorcycle bearing

registration No.TN29 A 5211 and 40% on the part of the
appel lant and awarded total conpensation of Rs.49,000/- under
vari ous heads. Qut of Rs.49,000/-, the appellant is entitled for
a sum of Rs.29,400/- since contributory negligence of 40% fixed
on the part of the appellant.

4. Heard the | earned counsel appearing for the appellant/
claimant and the |I|earned counsel appearing for the second
r espondent/ | nsurance Conpany and perused the nmaterials
avail abl e on record.

5. The learned counsel for the appellant submtted that
the tribunal ought to have fixed the permanent disability at 36%
i nstead of 25% The appellant has marked disability certificate
Ex.P2 and Dr.Sreethar deposed before the tribunal that he
assessed the disability to the claimant at 36% . The tribuna
Wi thout any basis fixed the permanent disability at 25%
Therefore the award passed by the tribunal is liable to be
nmodi fi ed.

6. The learned counsel for the Insurance Conpany would
submt that the appellant herein is the pillion rider of the
notor bi ke bearing Reg.No. TN-45-Q 3583 and the rider of the
said notor bike driven the bike in a rash and negligent nanner
and caused the accident and due to which, a crimnal case was
also registered against him and charge sheet has also been
filed. Therefore, the insurance conpany is not |iable to pay
any anount and the appellant herein being the pillion rider of
the above said bike, is not entitled to any conpensation. Hence
the appeal is liable to be dism ssed.

7. Though the |l earned counsel for the appellant strongly

objected the «contributory negligence fixed at 40% by the
tribunal, from a perusal of Ex.1 to 6, it reveals that the
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appellant and rider of the notor bike bearing Reg.No. TN45-Q
3583 is also responsible for the accident and the Special Sub
| nspector of Police/RM in his evidence deposed that a case in
Crinme No.62/ 2010 has been registered against the appellant for
his invol venent in the accident. It is nentioned in
the Mdtor Inspection Report/Ex.P5 that the front side of the
bul l et notor bike bearing Reg. No. TN 29-A-5211, which was coni ng
in the opposite direction was damaged, therefore it is clear
that the both the vehicles have dashed against each other. The
tribunal by considering the all these aspects and supporting
docunents and evidence has fixed the contributory negligence as
agai nst the appellant at 40% and 60% as against the 1st and 2nd
respondents. This Court finds no error in respect of
contributory negligence fixed by the tribunal. The argunents
advanced by the |earned counsel for the appellant against the
contributory negligence cannot be accepted, the sanme is
confi rned.

8. Insofar as quantum of conpensation is concerned,
t hough the appellant's involvenent in the accident is proved,
considering the contributory negligence, this Court is of the
view that it would be fair to enhance the conpensation to sone
extent by taking note of the injuries sustained and the
consequential expenses incurred by him As per Ex.P2-Wund
Certificate, the appellant had taken treatnent from 25.08.2005
to 01.09. 2005 as inpatient and he sustained bone fracture on his
left |eg. Ex. P2- Discharge sunmmary issued by the Mhan
Kumar amangal am Medical College Hospital also reveal the said
fact. Further as per Ex.P10- Disability Certificate, the
appel l ant had sustained 35% permanent disability. Considering
the nature of fracture and injuries sustained by the appellant,
this Court confirms the disability at 35% assessed by
PWB/ Dr . Sr eet har and by fixing Rs.1200/- per di sability,
conpensati on enhanced to Rs.42.000/- for Disabililty. Li ke
W se the conpensation awarded under the heads Medical expenses,
extra nourishnment, transport expenses and pain and suffering are
enhanced. The sum awarded under the head |oss of incone is
confirnmed and a sum of Rs.5,000/- is granted under the head | oss
of amenity. Accordingly, this Court nodifies the conpensation
under various heads as foll ows;
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Heads Conpensati on

Conpensati on

awar ded by nodi fi edby this
t he Tri bunal Court

| Rs.
Disability (25 x Rs. 1200) 30, 000/ - 42, 000/ -
(35x1200)
Pai n and suffering 7, 000/ - 10000/ -
Loss of incone (one nonth) 4, 000/ - 4000/ -
Medi cal expenses 3, 000/ - 6000/ -
Extra Nouri shnent 3, 000/ - 10000/ -
Transportation 2, 000/ - 5000/ -
Loss of anenity - - 5000/ -
Tot al 49, 000/ - 82, 000/ -

Since the contributory negligence is fixed at 40% on the

appellant, he is eligible for conpensation only at 60%
Ther ef or e, out of the total enhanced conpensation  of
Rs. 82,000/ -, the appellant is entitled for a sum Rs. 49, 200/ -.

9. In the result, this Cvil Mscellaneous Appeal is
partly allowed, by enhancing the total amount of conpensation.

The appel | ant
wWth interest at the rate of 7.5% per
petition till the date of deposit.

is entitled to withdraw a sum of Rs. 49, 200/ -
annum from the date of

al ong

10. The 1st and 2 respondents shall jointly and
severally deposit the enhanced conpensation anount, as awarded
by this Court, along with interest at the rate of 7.5% per annum
from the date of petition till the date of deposit, l|less the
anount already deposited, if any, wthin a period of eight
weeks, from the date of receipt of a copy of this judgnent. No
costs.

Sd/ -
Deputy Regi strar
/'l True Copy //
Sub Assi stant Registrar
ak

https://hcservices.ecourts.gov.in/hcservices/



To

1. The Judge,
The Mdtor Accidents Cains Tribunal
Chief Judicial Magistrate Court, Sal em

2. The Section Oficer,
V.R Section, H gh Court, Madras.
CMA. No. 2865 of 2012
VG |1 (CO
B. VC (17/09/2021)
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