IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 04.10. 2021
CORAM
THE HONOURABLE MRS. JUSTI CE R HEMALATHA

S. A.NO 254 OF 2007
AND
M P. NO. 2. OF 2007

. Vi j ayar aghavan
. Vi j ayaboopat hy
. Kal yani

. Jayar anman

. Sar angan

. Kuppayee

. Srinivasan

. Ramachandi r aman
. Thangasany

10. Raj akumar i

11. Dhanal akshm ... Appellants / Defendants

© 00N O O & WDN P

Vs.

1. Radhakri shnan

2. M nor Miunusany (najor)
Rep. by his father and guardi an respondent
... Respondents / Plaintiffs 2 & 3

R2 decl ared as maj or and di scharge his guardi anship vide order of
court dated 26.02.2021 nmade in CWVP No. 6840/2020 in S. A No.254 of
2007.

Prayer : Second Appeal filed under Section 100 of CPC, 1908
agai nst the decree and judgnent dated 24.12.2003 passed in A S.
No.2 of 2003, on the file of the Additional District Judge (Fast
Track I11), Vridhachalam reversing the decree and judgnent
dated 23.11.2001 passed in O'S. No.222 of 1993, on the file of
the Principal Sub Court, Vridhachal am
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For Appellants : Ms. Ni | aphar
for Ms.R Meenal

Respondent s : M s. Abi ram Radhakri shnan
for M.V. Raghavachari .

JUDGVENT

The appellants are the defendants in O S. No.222 of 1993
on the file of the Subordinate Judge, Vridhachal am

2. For the sake of convenience, the parties are referred
to as per their ranking in the trial court and at appropriate
pl aces, their ranking in the present appeal wuld also be
i ndi cat ed.

3. The first plaintiff Kasiammal filed the suit in
O S. No. 222 of 1993 against the defendants 1 to 11 for partition
of the suit properties in to four equal shares and to allot one
such share to her

4. The case of the first plaintiff is that the suit
properties are the self acquired properties of her father late
Ramasany and that though her brothers and thereafter their
children were giving share to the first plaintiff fromthe incone
derived fromthe suit properties till the year 1991, subsequently
stopped sharing the income. Al the efforts of the first
plaintiff for partition of the suit properties went in vain and
therefore, she issued a legal notice dated 13.08.1992, a copy of
which is marked as Ex. A8, which also did not evoke any response
from the defendants. During the pendency of the suit the first
plaintiff Kasiamal died and thereafter her legal heirs were
i npl eaded as plaintiffs 2 and 3 in the suit. The plaintiff 2 and
3 anended the plaint by contending that the first plaintiff
executed two registered WIlls on 06.12.1990 and 03.03.1993 in
favour of the plaintiffs 2 & 3 respectively bequeathing her 1/4th
share in the suit properties. It is further contended by them
that the properties ( Item Nos. 44 to 53) in Survey No.314/4C to
314/ 14 in Seppainatham Village, are the exclusive properties of
Janaki ammal, the nother of the first plaintiff. Their further
contention is that Janakianmal purchased the said properties
through a registered sale deed dated 10.07.1920, a copy of which
I's marked as Ex. Al4.
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5. The suit was resisted by the defendants on the
foll om ng grounds:

i. The suit filed by the plaintiffs is not maintainable.

Ii.The suit properties were in joint possession of three
br ot hers nanely Boorasany, Govi ndasany and Kumarasany.

Iii.Subsequent to the dem se of Ramasany the first plaintiff
was ousted fromthe suit properties.

I v. Though the properties in Survey No.314/4C to 314/14 (suit
Item Nos. 44 to 53) stood in the name of Janakianmml, the
plaintiffs cannot claimany right over the sane.

6. The trial Court after fram ng appropriate issues and
after full contest, dismssed the suit filed by the plaintiffs
vide its decree and judgnment dated 23.11.2001 on the follow ng
grounds:

I. The plaintiffs did not establish that the suit properties
were the self acquired properties of |ate Ranasany.

ii1.The suit properties are the joint famly properties of
three brothers Boorasany, Covindasany and Kumarasany and
that the plaintiffs can only claim 1/4 shares in respect of
her father's share in the said properties.

iii.Since the first plaintiff got married prior to 1989 and
was ousted, she cannot <claim any right over the suit
properties.

7. Aggrieved over the sanme, the plaintiff 2 & 3 filed an
appeal in A S. No.2 of 2003 before the Additional District Judge,
Fast Track Court No.lIl, Vridhachalam The |earned Additional
District Judge, after analysing the evidence on record, reversed
the findings recorded by the trial court vide his judgnent dated
24.12. 2003 and decreed the suit in favour of the plaintiffs and a
prelimnary decree for partition of the suit properties into four
equal shares and to allot one such share was passed by the first
appel l ate court.

8. Now, the present second appeal is filed on the
foll ow ng Substantial Questions of Law :

(1)Wether in law the Iower appellate court was
right in failing to see that Kasiyammal's right to
a share, even assumng that it existed, got
extingui shed by ouster and that the respondents
could not resuscitate a dead cause?
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(2)Wether in law the I|ower appellate court was
right in holding that the properties were the self
acquisitions of the plaintiff's father w thout any
oral or docunentary evi dence?

9. Ms. Ni | aphar, | earned counsel appearing for the
appel l ants contended that since the plaintiffs did not prove that
the suit properties were the self acquired properties of late
Ramasany and Janaki ammal, the plaintiffs cannot claim any right
over the suit properties. she would also contend that the first
plaintiff got married in the year 1979 and no anopunt was paid to
her fromthe incone derived fromthe suit properties and that she
has al so been ousted fromthe suit properties.

10. A perusal of the witten statenments filed by the
defendants shows that nowhere in the witten statenents the
def endants have denied the contention of the plaintiffs that the
suit Item Nos.1 to 43 are not the self acquired properties of
| at e Ranasany. They have not also denied that Item Nos.44 to 53
absolutely belonged to Janakiammal. In fact the defendants in
their witten statenents did not specifically state that Item
Nos. 1 to 43 are ancestral properties of |ate Ranmasany. As per
Oder VIII Rule 5 of Code of Civil Procedure, where there is no
denial of specific allegations made in the plaint it is deenmed to
be admtted. Therefore, the observation of the trial Court that
suit ItemNos. 1 to 43 absolutely belonged to | ate Ramasany and
Item Nos.44 to 53 absolutely belonged to Janaki ammal cannot be
assailed. Moreover, the defendants by pleading ouster had
admtted the right of the plaintiffs in the suit properties. In
fact an attenpt was made by the defendants during the course of
trial to appear as if late Ramasany died prior to the advent of
the H ndu Succession Act, 1956. This is also wthout any
pl eadi ngs. However, the first appellate court found that late
Ramasany died only after the advent of the Hi ndu Succession Act,
1956. This observation of the first appellate court is purely
based on the evidence adduced on both sides.

11. The first plaintiff Kasianmal, during her lifetine
filed another suit in O S. No.609 of 1990 before the Principal
District Munsi f, Cuddal or e, against one of her brothers

Govi ndasany and the present defendants 4 to 11 for partition of
the properties belonging to her nother Janakianmal into four
equal shares and to allot one such share to her. The suit was
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decreed by the Principal District Minsif, Cuddal or e, on
26.09.1991 and a final decree for partition was passed on
29.09.2000 by the Additional District Minsif, Cuddalore in
. A No.73 of 1998. It is pertinent to point out that neither
Govi ndasany Padayachi nor the present defendants did not contest
the suit. The properties nentioned in the said suit have not been
included in the present suit and since there is nothing to upset
the earlier decree passed in O S No.609 of 1990, the subsequent
suit filed by the plaintiff is maintainable.

12. The evidence on record shows that |ate Ramasany did
not inherit any properties from his father or his ancestors and
in the absence of specific pleading by the defendants in the
witten statenents that the suit properties are the ancestral
properties of Ilate Ranmasany, the plaintiff's case that the
properties belonged to her father and nother and after their
death all the children are equally entitled to a share therein
stands proved. This is precisely the conclusion arrived at by the
first appellate court and the said finding does not call for any
interference. It is further contended by the defendants that no
share of profits fromthe suit properties was given to the first
plaintiff after her marriage in the year 1979 and therefore even
if the first plaintiff 1is entitled to a share, it got
extingui shed by ouster.

13. The Limtation Act, 1963 prescribes no tine limt for
filing a suit for partition by a co-sharer or co-owner. However,
under Article 110 of the Limtation Act, 12 years is the period
prescribed for filing a suit by a person who is excluded from
joint famly property to enforce a right to the share and the
starting point for limtation is when the exclusion beconmes known
to the plaintiff. Thus, Article 110 requires for its application,

I . the existence of joint famly,

ii.joint famly properties,

ii1i.the person excluded being one of the nenbers of the joint
famly, and

I v.exclusion of such nenber froma joint famly.

14. It is also settled that possession of one co-sharer
Is the possession of all co-sharers. In the instant case, the
defendants had nerely contended that since the first plaintiff
got married in the year 1979, she has been ousted from the suit
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properties. They have not even prescribed title by adverse
possession .

15. In P. Lakshm Reddy v. L. Lakshm Reddy reported in
AIR 1957 S.C. page 314 it is held as under:

“I't is well settled that in order to establish adverse
possession of one-co-heir as against another it is not
enough to show that one out of themis in sole possession
and enjoynent of the profits, of the properties. Quster of
t he non-possessing coheir by the co-heir in possession who
clainms his possession to be adverse, should be nmde out.
The possession of one co-heir is considered, in law, as
possession of all the coheirs. Wen one co-heir is found to
be in possession of the properties it is presuned to be on
the basis of joint title. The co-heir in possession cannot
render his possession adverse to the other co-heir, not in
possession, nerely by any secret hostile aninus of his own
part in derogation of the other co-heir title. It is a
settled rule of Iaw that as between co-heirs there nust be
evi dence of open assertion of hostile title, coupled with
excl usive possession and enjoynent by one of them to the
know edge of the other so as to constitute ouster. This
does not necessarily nean that there nust be an express
demand by one and denial by the other. There are cases
whi ch have held that adverse possession and ouster can be
inferred when one co-heir takes and maintains notorious
excl usive possession in assertion of hostile title and
Continues in such possession for a very considerable tine
and excluded heir takes no steps to vindicate his title. It
Is well settled that the burden of naking out ouster is on
the person claimng to displace the lawful title of a co-
heir by his adverse possession.”

In Shanbu Prasad Singh v. Mst. Phool Kumari reported in
(1971) 2 SCC 28 : AIR 1971 S.C. page 1337 it is held at p ara 17
as under:

“On the question of adverse possession by a co-sharer, the
law is fairly well settled. Adverse possession has to have
t he characteristics of adequacy, continuity and
excl usiveness. The onus to establish these characteristics
Is on the adverse possessor. As between co-sharers, the
possessi on of one co-sharer is in |aw the possession of al
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co-sharers. Therefore, to constitute adverse possession,
ouster of the non-possessing co-sharer has to be made out.
As between them therefore, there nust be evidence of open
assertion of a hostile title coupled wth exclusive
possessi on and enjoynent by one of themto the know edge of
the other.”

In Karbalai Begum v. Mhd. Sayeed reported in (1980) 4

SCC 396 : AIR 1981 S.C. 77 at para. 7 following proposition is
| ai d down:

“I't is well settled that nmere non-participation in the rent

and profits of the land of a co-sharer does not anmount to

an ouster so as to give title by adverse possession to the

ot her co-sharer in possession. Indeed even if this fact is

admtted, then the legal position would be that the co-

sharers in possession woul d becone constructive trustees on

behal f of the co-sharer who is not in possession and the

right of such co-sharer would be deened to be protected by

the trustees. The possession of the defendants, apart from

being in the nature of constructive trustees, would be in

| aw t he possession of the plaintiff.”

In Darshan Singh v. Qujjar Singh (dead) by LRs. reported
in (2002) 2 SCC 62 : [2002 (1) ICC (S.C) 578] at para 9 it is
hel d as under:

“I'n our view, the correct |legal position is that possession
of a property belonging to several co-sharers by one
cosharer shall be deenmed that he possesses the property on
behal f of the other cosharers unless there has been a clear
ouster by denying the title of other co-sharers and
mutation in the revenue records in the nane of one cosharer
would not anmpbunt to ouster wunless there is a clear
declaration that title of the other co-sharers was denied.”

The Apex Court in Binapani Paul v. Pratima Ghosh reported
in (2007) 6 SCC 100 : [2007(2) HLR (S.C ) 234] at para. 39 has
hel d as under:

“Interestingly, Amal pleaded ouster. If ouster is to be
pl eaded, the title has to be acknow edged. Once such a plea
is taken, irrespective of the fact that as to whether any
other plea is raised or not, conduct of the parties would
be nmaterial. |If, therefore, plea of ouster is not
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established, a fortiori the title of other co-sharers nust
be held to have been accepted.”

The Apex Court in Jai Singh v. Gurnmej Singh reported in
2009 AIR SCW page 3652 : [2009 (1) ICC (S.C) b512] after
referring to several earlier judgnents, has laid down the
followi ng principles at para. 7 which reads as under:

“The principles relating to the inter se rights and
liabilities of co-sharers are as foll ows:

1. A co-owner has an interest in the whole property and
also in every parcel of it.

2. Possession of joint property by one co-owner is in
the eye of |aw, possession of all even if all but
one are actually out of possession.

3. A nere occupation of a larger portion or even of an
entire joint property does not necessarily anount to
ouster as the possession of one is deened to be on
behal f of all.

4. The above rule admts of an exception when there is
ouster of a co-owner by another. But in order to
negative the presunption of joint possession on
behalf of all, on the ground of ouster, the
possessi on of a co-owner nust not only be exclusive
but also hostile to the know edge of the other as,
when a co-owner openly asserts his own title and
deni es, that of the other.

5. Passage of tine does not extinguish the right of the
co-owner who has been out of possession of the joint

property except in the event of ouster or
abandonnent .

6. Every co-owner has a right to use the joint property
in a husband I|ike manner not inconsistent wth

simlar rights of other co-owners.

7. Where a co-owner is in possession of separate
parcel s under an arrangenent consented by the other
co-owners, it is not open to anybody to disturb the
arrangenent w thout the consent of others expect by
filing a suit for partition.”

16. It is settled that the plea of adverse possession

rai ses a mxed question of |law and fact. Were a person wants to
base his title on it, he should specifically set up the plea
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Unless the plea is raised, it cannot be entertained. A plea nust
be raised and it nust be shown when possessi on becane adverse, so
that the starting point of limtation against the party affected
can be found. Therefore, a person who clains adverse possession
shoul d show:
(a)on what date he cane into possession,
(b)what was the nature of his possession,
(c)whether the factum of possession was known to the
ot her party,
(d) how | ong his possession has continued, and
(e)his possessi on was open, cont i nuous and
undi sturbed. "

17. 1t is also well settled that in order to establish
adverse possession of one co-heir as against another it is not
enough to show that one out of themis in sole possession and
enjoynent of the profits, of the properties. It is also seen from
t he above decisions cited supra, ouster of the non-possessing co-
heir by the co-heir in possession who clainms his possession to be
adverse, should be made out and if ouster is to be pleaded, the
title has to be acknowl edged. Once such a plea is taken,
irrespective of the fact that as to whether any other plea is
rai sed or not, conduct of the parties would be material.

18. In the instant case, as already observed, the
defendants did not contest the earlier suit filed by the
plaintiff in the year 1990 and therefore it has to be held that
the plea of ouster is not established. It is also to be noted
that 'ouster' does not nean actual driving out of the co-sharer
from the property and nere non participation in the rent and
profits of the Iland of a co-sharer does not anmpunt to an ouster
so as to give title by adverse possession to the other co-sharer
in possession. In fact the possession of co-sharer has to be
construed as holding the properties as a constructive trustee on
behal f of the other co-sharer who is not in possession and nere
passage of tine does not extinguish the right of the co-owner who
has been out of possession of the joint famly property. The
first appellate court, in fact, had gone into all the above
aspects and had rightly decreed the suit filed by the plaintiffs.

19. As regards itens 44 to 53 of suit properties, the
first appellate Court had observed in his judgnent thus;

https://hcservices.ecourts.gov.in/hcservices/



"I'f any property stands in the nane of a female Hi ndu
the legal presunption which would arise is that
properties absolutely belongs to that female and
contrary has to be proved only by the persons who
chall enge it. The respondents/defendants have m serably
failed to prove that suit itens of properties 44 to 53
were not purchased by Janaki Ammal. In view of Ex.Al4 a
cl ear | egal presunption existed in favour of
Janaki amal and accordingly Kasiyanmal being the
daughter of Janakiammal is entitled to 1/4th share in
the suit properties. The lower court has mserably
failed to see that first plaintiff/appellant did not at
all claimentire suit itens of properties nanely 44 to
53 as of her own but she clains only 1/4th share in
respect of those properties. This vital and factual
aspects have not been considered by the |ower Court.
The failure on the part of the lower Court in not
considering the aforesaid aspects had resulted in the
dism ssal of the suit. Hence, decree and judgnent
passed by the Ilower Court dismssing the suit in
entirety is not sustainable under |aw and accordingly
this poi nt S answer ed in favour of
plaintiffs/appellants.”

In fact the first appellate court had analysed the
evidence in a thread bare manner and it is not necessary to
reproduce the sane here in the second appeal. Suffice to say that
all the observations nade by the first appellate court are based
on well laid principles of Iaw and hence the substantial
guestions of |aw are answered agai nst the appell ants.

20. In the result,

I. the second appeal is dismssed. No costs.
Consequently, connected m scell aneous petition is
cl osed.

ii.the decree and judgnent 24.12.2003 passed the
| earned Additional District Judge (Fast Track
[11), Vridhachalam in A'S. No.2 of 2003, are
uphel d.
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iii.the decree and judgnent dated 23.11.2001 passed
by the |learned Principal Subordi nate Judge,
Vridhachalam in O'S. No.222 of 1993, are set
asi de.

Sd/ -
Deputy Registrar (CS)

[l True Copy //

Sub Assi stant Registrar
bga

To
1. The Additional District Judge
(Fast Track I11),

Vri dhachal am

2. The Principal Subordinate Judge,
Vri dhachal am

Copy To
The Section Oficer,
VR Secti on,
Hi gh Court, Madras
+1cc to Ms. R Meenal, Advocate SR No.51956
+lcc to M. V. Raghavachari, Advocate SR No.51794

S. A. No. 254 of 2007

SsI (CO)
RVM 08/ 11/ 2021)
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