IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 27.09. 2021
CORAM
THE HONOURABLE MRS. JUSTI CE R HEMALATHA
S. A NO 44 OF 2008

1. G Jayar anan
... 1st Appel | ant/1st Appel | ant/ 10t" Def endant
2. Shannuganat han
... 2 Appel | ant/ 2 Appel | ant/ 14t" Def endant
3. Bal ashanmugavel (died)
4. CGurusany Nadar
... 34 Appel | ant/ 12t Respondent/ 9th Def endant
5. Sasirekha, B.
6. Venkatraj, B.
...5th & 6th Appel | ants/
LRs of the Deceased 6t" Def endant

Appellants 5 and 6 brought on record as LRs of the deceased 3rd
appel | ant viz., Bal ashannugavel vide court or der dat ed
19. 07. 2021 made in CVP No. 10728 of 2021.

Vs.

1. R Vasudevan
Ravi kumar
3. Vi swanat han
... Respondents 1 to 3/Respondents 1 to 3/Plaintiffs
4. U. S. Arunugam

N

... 4t" Respondent/ 4th Respondent/ 1st Def endant
5. Vadi vu (deceased)
6. Qurul akshm

... 6'" Respondent/6th Respondent/ 3rd Def endant
7. M Bal asubranmani am

... 7" Respondent/ 7th Respondent/ 4th Def endant
8. Uma alias Amrthavalli

... 8!" Respondent/8th Respondent/5th Def endant
9. Thil agavat hi

... 9t" Respondent/ 10th Respondent/ 7th Def endant
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10. Vijayal akshm
... 10th Respondent/ 11t Respondent/ 8th Def endant
11. Danal akshm
12. Bhoopat hi
13. @uruchi nnappa
... Respondents 11 to 13/13 to 15t" Respondents/
11 to 13th Defendants

Prayer : Second Appeal filed under Section 100 of CPC, 1908
agai nst the decree and judgnent dated 14.03.2006 passed in A S
No.8 of 2005, on the file of the Principal D strict Judge,
Er ode, upholding the decree and judgnent dated 10.08.2004
passed in OS. No.95 of 2002, on the file of the Subordinate
Court, Tharapuram

For Appell ants X M. T. S. Baskar an

Rl to R3 : M . V. Raghavachari

JUDGVENT

The appellants in the present second appeal are the
defendants 6,9,10 & 14 in O S. No.95 of 2002 on the file of the
Subor di nat e Judge, Dharapuram Thiruppur District.

2. For the sake of convenience, the parties are
referred to as per their ranking in the trial court and in
appropriate places, their ranking in the present appeal would
al so be indicat ed.

3. The case of the plaintiffs is as foll ows:
The suit property originally belonged to Palaniappa
Chettiar through a registered sale deed dated 02.05.1918

(Ex. Al). Pal ani appa Chettiar had six children nanely
Chi nnammal , Kamatchi Ammal, Mut hu Raja, Gurusany, Chinnasany and
Val | i ammal . The first daughter Chinnammal and her husband
Marudanuthu died intestate wthout any issues. Pal ani aapa

Chettiar died on 08.04.1967 intestate and his wi fe pre-deceased
hi m Therefore the suit property devolved upon Kamatchi Ammal,
Mut hu Raja, Q@urusany, Chinnasany and Vallianmml, each entitled
to 1/5 share in the suit property. The plaintiffs purchased 1/5
undi vided share from Valliammal on 27.10.1999 through a
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regi stered sale deed (Ex.A2). He also purchased 1/15 share from
Raj aratinammal and others through a registered sale deed dated
29.08. 2001( Ex. A3). Before purchasing the same, the first
plaintiff was a tenant in the suit prem ses by running a shop.
Since the plaintiffs could not enjoy the suit property in conmon
wth the other legal heirs of l|ate Palaniappa Chettiar, they
demanded for am cable partition fromthe defendants by issuing a
notice dated 09.10.2001 (Ex.A4). The defendants 9,10,13 & 14
sent a reply with a false allegation that the suit property was
purchased by Pal ani appa Chettiar from out of the inconme derived
from his ancestral properties and therefore, the sale in favour
of the plaintiffs is not valid. The plaintiffs therefore, filed
a suit for partition of the suit property into 15 equal shares
and to allot 8 such shares to them

4. The suit was resisted by the defendants 2,5,6,7,9, 10
&l4 on the follow ng grounds:

(1) The suit property was purchased from out of
the income derived from the ancestra
properties of Pal ani appa Chetti ar.

(2) The sale deeds Ex. A2 and Ex. A3 executed by
Val I i anmal and the children of Kamatchi ammal
are not valid as the daughters cannot claim
any right in the ancestral properties.

(3)Since no partition is ef fected anong the
co-sharers, the co-sharers are entitled to a
right of pre-enption in the dwelling house
which is the suit property.

5. On the basis of the above pleadings, the trial court
framed necessary issues and after full contest decreed the suit.
A prelimnary decree dated 10.08.2004 for partition was passed
dividing the suit property into 15 equal shares and to allot 8
such shares to the plaintiffs on the foll ow ng grounds:

(1) The def endant s di d not adduce any
docunentary evidence to show that the suit
property was purchased from out of the
i ncone derived fromthe ancestral properties
of | ate Pal ani appa Chetti ar.
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(2)In fact the defendants did not prove the
exi stence of any ancestral properties.

(3) The defendants did not also exercise their
right to purchase the shares sold in favour
of the plaintiffs.

6. Aggrieved over the sane, the defendants 10 & 14 filed
an appeal in A S.No.8 of 2005 before the Principal District

Judge, Erode. The Principal D strict Judge, Erode after
analyzing the evidence on record upheld the findings of the
Trial Court.

7. Aggrieved over the sanme, now the second appeal is
filed by the appellants.

8. Notice of notion was ordered in the second appeal and
after several adjournnents the nmatter is posted today for fina
heari ng.

9. M.T.S Baskaran, |earned counsel appearing for the
appel | ants fairly conceded that both the Courts below had
rightly held that the suit property is a self acquired property
of late Pal ani appa Chetti ar. However, he contended that as per
Section 22 of the Hi ndu Succession Act, the appellants have the
right of pre-enption to purchase the shares which were sold to

the strangers (the plaintiffs herein). Hi s specific contention
is that both the Courts below did not deal with this aspect
properly.

10. Per contra M. Raghavachari, |earned counsel for the

respondents contended that since the decree and judgnment was not
chal l enged by the 6th defendant (since deceased) and the 9th
defendant, they cannot file the second appeal seeking for a
right of pre-enption. He would also contend that the right of
pre-enption should be exercised within the period of one year as
per Article 97 of the Limtation Act,1963 and therefore the
appel l ants have lost their right.

11. The Trial Court had clearly held that the defendants

did not exercise their right of pre-enption to purchase the
shares sold in favour of the plaintiffs. It is pertinent to
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mention that the first appeal was filed by the defendants 10 &
14 who are the sons of Qurusany Nadar (the 9th defendent in the
suit). The first appellate Court had observed in his judgnent
dated 14.03. 2006 t hus;

"The suit property is the self acquired property
of Pal ani appa Chettiar. As such the defendants
10 and 14 cannot claim any right as co-parceners
when their father the 9th defendant Qurusany is
still alive. At best, the defendants 10 and 14
viz., the appellants herein can claim share in
the suit property only after the death of
def endant No.9 GQurusany. Till then, they are not
entitled for any right in the suit property. As
such they cannot construed as co-heirs and hence
they are not entitled for the right of pre-
enption as contenpl ated under Section 22 of H ndu
Successi on Act. Since it is not disputed that
the father Gurusany is alive, and since we have
decided in point 1 that the property is the self
acquired property of Pal ani appa Chettiar then the
present appell ants/defendants 10 and 14 cannot be
construed as co-heirs along with Vallianmual and
the heirs of Chinnasany from whom the plaintiffs
have purchased a portion of the suit property
t hrough Ex. A.2 and A 3. sal e deeds.

Until defendant No.9 is alive and if at
all they want to adjudicate, they have no agitate
by filing a separate suit and they cannot agitate
the sale effected by Valliammal and the heirs of
Chi nnasany by seeking recourse to Section 22 of
H ndu Succession Act."

12. Section 22 of the H ndu Succession Act reads as
foll ows:

22. Preferential right to acquire property in
certain cases.

"1) Where, after the commencenent of this Act, an
i nt erest in any inmmovable property of an
intestate, or in any business carried on by him
or her, whether solely or in conjunction wth

https://hcservices.ecourts.gov.in/hcservices/



ot hers, devol ves upon two or nore heirs specified
in class I of the Schedule, and any one of such
heirs proposes to transfer his or her interest in
the property or business, the other heirs shall
have a preferential right to acquire the interest
proposed to be transferred.

2) The consideration for which any interest in
the property of the deceased may be transferred
under this section shall, in the absence of any
agreenent between the parties, be determ ned by
the court on application being made to it in this
behal f, and if any person proposing to acquire
the interest is not willing to acquire it for the
consi deration so determ ned, such person shall be
liable to pay all costs of or incident to the
appl i cation.

3) If there are two or nore heirs specified in
class | of the Schedul e proposing to acquire any
interest under this section, that heir who offers
t he highest consideration for the transfer shall
be preferred. Expl anation.—+n this section,
“court” means the court within the limts of
whose jurisdiction the immovable property is
situate or the business is carried on, and
includes any other court which +the State
Government may, by notification in the Oficia
Gazette, specify in this behalf."

As per Section 22 of the H ndu Succession Act, the
conditions necessary for invoking the sane is,

An interest in any imovable property of an
intestate or in any business devol ves upon
two or nore heirs specified under clause 1
of the schedule, any one of such heirs
proposes to transfer his / her interest in
the property or business, in that case, the
other heirs shall have preferential right to
acquire the interest proposed to be
transferred.
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13. The object of Section 22 (1) is that in cases where
by virtue of intestate succession under the Act any interest in
an 1 movabl e property has devolved upon two or nore heirs
specified in clause | of the schedule and any one of such heirs
proposes to transfer his interest in the property, the other
heirs should have a preferential right to acquire the interest
which is so proposed to be transferred.

14. In the decision in Gautam Paul Vs. Debi Rani Paul
[ (2000(8) SCC 330] it has been held thus,

"There is no |law which provides that co-sharer
must only sell his/her share to another co-
sharer. Thus strangers/outsiders can purchase
shares even in a dwelling house. Section 44 of
the Transfer of Property Act provides that the
transferee of a share of a dwelling house, if
he/she is not a nenber of that famly, gets no
right to joint possession or common enjoynment of
the house. Section 44 adequately protects the
famly nenbers against intrusion by an outsider
into the dwelling house. The only manner in which
an outsider can get possession is to sue for
possession and claim separation of his share. In
that case, Section 4 of the Partition Act cones
into play. Except for Section 4 of the Partition
Act there is no other |law which provides a right
to a co-sharer to purchase the share sold to an
outsider. Thus before the right of pre-enption
under Section 4 is exercised, the conditions laid
down therein have to be conplied with. As seen
above, one of the conditions is that the outsider
must sue for partition. Section 4 does not
provide the co-sharer a right to pre-enpt where
t he st ranger/ out si der does not hi ng after
purchasing the share. In other words, Section
4 is not giving a right to a co-sharer to pre-
enpt and purchase the share sold to an outsider
anytine he/she wants. Thus even though a |iberal
interpretation may be given, the interpretation
cannot be one which gives a right which the
| egislatures clearly did not intend to confer.
The legislature was aware that a partition Suit
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would result in a "decree for partition". The
| egi sl ature only provided for such right when the
"transferee sues for partition". The intention of
the legislature only provided for such right when
the "transferee sues for partition". The
intention of the legislature is clear. There had
to be initiation of proceedings or the naking of
a claim to partition by the stranger/outsider.
This could be by way of initiating a proceeding
for partition or even claimng partition in
execution. However, a nere assertion of a claim
to a share wthout demanding separation and
possession (by the outsider) is not enough to
give to the other co-sharers a right of pre-
enption. There is a difference between a nere
assertion that he has a share and a claimng for
possession of that share. So long as the
stranger - purchaser does not seek actual division
and possession, either in the suit or in
execution proceedings, it cannot be said that he
has sued for partition.”

In the decision in Srinivasamurthy, P. Vs Leel avathi, P.
(2000(CTC325), this Court has held that since Section 22 does
not provide for any special procedure for seeking the said
r emedy, the co- sharer has to seek enforcenent of such right
under Section 22 (1) by way of a regular civil suit before a
conpetent Court.

15. As far as the present case is concerned, the
appellants, till date, did not file any separate civil suit for
exercising their right under Section 22 of the H ndu Succession
Act . Even in the suit filed by the respondents/plaintiffs

seeking for a partition of their shares in the suit property,
they did not file any petition under Section 4 of the Partition
Act, 1893. Article 97 of the Limtation Act provides one year
limtation for claimng such a right and the defendants having
failed to exercise their right under Section 22 of the H ndu
Succession Act in the manner known to law, cannot claim such a

right in the present second appeal. | therefore find no
substantial question of Jlaw involved in the present second
appeal .
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16. In the result,

i. the second appeal is dismssed.

ii.the decree and judgnent
passed in A 'S. No.8 of 2005,
the Principal District Judge,
decree and judgnent dated 10.08.2004 passed
on the file of
Subordi nate Court, Tharapuram are uphel d.

in OS. No.95 of 2002,

Sd/ -

Assi stant Regi strar (CS-1X)

/1 True Copy //

Sub Assistant Registrar

bga
To

1. The Principal D strict Court,
Er ode.

2. The Subordi nate Court,
Thar apur am

Copy To
The Section Oficer,

VR Secti on,
H gh Court, Madras.

+1cc to M. T.S. Baskaran, Advocate, S.R No.50297

+lcc to M. V. Raghavachari, Advocate,

GJ(CO
RLP( 09/ 11/ 2021)
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No costs.
dated 14.03.2006

on the file of
and t he

S. R No. 49988

S. A No. 44 of

2008



