IN THE H GH COURT OF JUDI CATURE AT MADRAS

RESERVED ON : 09. 03. 2021
PRONOUNCED ON: 23. 03. 2021

CORAM
THE HONOURABLE MR. JUSTI CE T. RAVI NDRAN

S. A.No. 1567 of 2008
and
M P. No.1 of 2008

P. Si vakumar
S/o. T. Pal ani swany ... Appellant/Plaintiff

Vs.
Arumugam ( deceased)
Rat hi navel
| yyat hal
Dhar mal i ngam
Sar aswat hi
Chinapillai, S/o. Arunugam
Bhoovar angavan, S/ 0. Arunugam
Poovashagam S/ 0. Arunmugam ... Respondent s/ Def endant s

N OR®MNE

Respondents 6 to 8 brough on record as LRs of the
deceased Rl vide order of Court dated 23.07.2015
made in MP. Nos. 1 to 3 of 2015 in

S. A. No. 1567/ 2008.

Prayer: Second Appeal is filed under Section 100 of CPC, agai nst
the judgnment and decree dated 22.06.2007 passed in A S No.2 of
2005 on the file of the Sub-Court, Mettur in confirmng the
judgnment and decree dated 19. 07. 2004 passed in O S. No.422 of
1995 on the file of the District Munsif Court, Mettur.

For Appel | ant : M. T. Mirugamani ckam
Seni or Counsel

for Ms. N. Srinivasan

For Respondents : M. P. Mani for R2 to R8
Rl died. Steps taken
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JUDGVENT

Challenge in this second appeal is nade to the judgnent
and decree dated 22.06.2007 passed in A S No.2 of 2005 on the
file of the Subordinate Court, Mettur, confirmng the judgnent
and decree dated 19.07.2004 passed in O S. No.422 of 1995 on the
file of the District Munsif Court, Mettur.

2. For the sake of convenience, the parties are referred
to as per their rankings in the trial court.

3. The plaintiff in O S No.422/1995 is the appellant in
the second appeal .

4. Suit for permanent injunction.

5. The case of the plaintiff, in brief, is that he is
the owner of the suit properties, purchased by him from his
vendor Govindan vide sale deed dated 24.05.1995 and since the
date of purchase, the plaintiff is in the possession and
enjoynent of the suit properties by obtaining the patta and
payi ng kists, tax, etc., and the chitta and adangal of the suit
properties stand in the nane of the plaintiff and except the
plaintiff no one has any right or title or possession over the
suit properties. The defendants, w thout any manner of right or
title over the suit properties, endeavoured to disturb the
plaintiff's possession and enjoynent of the suit properties and
hence, according to the plaintiff he has been necessitated to | ay
the suit against the defendants for the relief of permanent
I njunction.

6. The defendants resisted the plaintiff's suit
contending that the plaintiff's suit is not mmintainable either
in law or on facts and denied that the plaintiff has title or in
the possession of the suit properties as clainmed in the plaint
and enjoying the sanme by obtaining the patta, paying tax, kists,
etc. The sale deed dated 24.05.1995 is not valid and binding
upon the defendants. |In fact the defendants 1 and 2 have laid a
suit against the plaintiff's vendor for specific performance of
the agreenment of sale, wherein he had agreed to sell the suit
properties to the defendants 1 and 2 and pursuant to the
agreenent of sale, the possession of the suit properties had been
handed over to the defendants 1 and 2 by the vendor Govindan.
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| nasmuch as one Arjunan, wongly obtained the patta in respect of
the portion of the suit properties, seeking cancellation of the
said patta, the defendants have laid the suit in O S. No.587/88.
The plaintiff has not been entrusted with the possession of the
suit properties and it is only the defendants who are in the
possession and enjoynent of the suit properties. The defendants
1 and 2 have also filed a suit in O S No.424/95 against the
plaintiff and his vendor for permanent injunction and the sanme is
al so pendi ng. The plaintiff is not in the possession and
enjoynent of the suit properties and hence, according to the
defendants, the suit laid by the plaintiff is liable to be
di sm ssed.

7. From the materials placed on record, it is seen that
the present suit laid by the plaintiff in O S. No.422/95 as well
as the suits laid by the defendants in O S. Nos 587/88, 304/90,
664/ 90, 424/95 and 586/95 were all jointly tried by the trial
court and a conmon judgnent had been rendered by the trial court
in all the abovesaid six suits and commobn evidence had been
recorded in all the abovesaid suits i.e. in OS No. 304/90 laid
by the defendants.

8. In support of the plaintiff's case P.W.1 to 7 were
exam ned and Exs.Al to Al119 were narked. On the side of the
defendants D.W.1 and 3 were exanmned and Exs. Bl to B89 were
mar ked. Further Exs.Cl to C4 were narked.

9. On an appreciation of the oral and docunentary
evi dence adduced by the respective parties and the submn ssions
put forth, it is found that the trial court, by way of the common
judgnment dated 19.11.2004, had dismssed all the six suits. As
against the dismssal of O S. Nos. 587/88, 304/90, 664/90, no
appeal has been preferred by the defendants. As agai nst the
di sm ssal of O S. Nos.422/95, 424/95 and 586/95, the first appeals
had been preferred by the aggrieved parties. The abovesaid three
first appeals laid had been disposed of by the first appellate
court vide a common judgnent dated 22.06.2007 and the first
appel l ate court had dism ssed all the abovesaid first appeals.
As against the dismssal of their appeals in A S Nos.11/07 and
12/07, the defendants have not preferred any challenge. It is
only the plaintiff who has chosen to prefer the present second
appeal challenging the dismssal of the first appeal in
A. S. No. 2/ 05.
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10. At the tine of admission of the second appeal, the
foll om ng substantial questions of law were formulated for
consi der ati on.

1) "Having held that the suit schedule properties are

the absolute properties of the appellant/plaintiff

by virtue of a valid sale under Ex.B.8, dated

24.05.1995, have not the courts below commtted a

legal error in dismssing the suit for pernmanent

i njunction?

2) Having held that the defendants are trespassers,

have not the courts below comnmtted a |legal error

in not granting the permanent injunction in favour

of the appellant/plaintiff?

3) Whether the courts below are right in ignoring the

Exs.B.62 to B.71 filed on Dbehalf of t he

appel l ant/plaintiff, categorically proving his

possession and enjoynent of the suit schedule

properti es?"

11. Excepting the present suit in O S No.422/95, all the
other 5 suits had been laid only by the defendants for one relief
or the other. It is found that O S. No.587/88 has been laid by
the defendants seeking for the cancellation of the patta in
favour of Aujunan qua the portion of the suit properties and for
the other reliefs. O S.No. 304/90 has been laid by the
defendants for the specific performance of the sale agreenent
dated 12.10.1968, O S. No.664/90 has been laid by the defendants
for the relief of permanent injunction and the sanme has been laid
against the present plaintiff, his vendor and the others.
O. S. No. 424/ 95 has been laid by the defendants for the relief of
per manent injunction against the plaintiff, his vendor and the
ot hers. O S.No.586/95 has been laid by the defendants for
declaring the sale deed dated 24.05.1995 wunder which the
plaintiff clainms title to the suit property as null and void and
for the consequential relief of permanent injunction.

12. In view of the abovesaid factors, it is noted that
the defendants have been claimng right over the suit properties
only based on the sale agreenent dated 12.10.1968. However, the
courts below had concurrently held that the sale agreenent
projected by the defendants for claimng the title to the suit
properties is not true, valid and binding on the plaintiff's
vendor as well as the plaintiff. As against the abovesaid
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determ nation of the courts below, as above pointed out, no
chal l enge has been nade by the defendants. Therefore, the
abovesai d determ nation has becone final. It is thus noted that
the defendants have no valid title to the suit properties. The
only contention put forth by the defendants is that the suit
properties had been entrusted to their possession by the
plaintiff's vendor follow ng the sale agreenent dated 12.10.1968.
When the sale agreenent dated 12.10.1968 has been held to be not
a true and valid sale agreenent, the claimof the defendants that
the possession had been entrusted to them following the alleged
sale agreenent falls to the ground.

13. The courts below had concurrently held that it is
only the plaintiff's vendor who has a valid title to the suit
properties and consequently further held that the plaintiff's
vendor had validly alienated the suit properties in favour of the
plaintiff vide the sale deed dated 24.05.1995 narked as Ex.B8.
As above pointed out, the suit laid by the defendants in
O S. No. 586/95 to declare the abovesaid sale deed as null and void
and for the consequential permanent injunction had cone to be
dism ssed by the trial court as well as by the first appellate
court. As against the said dism ssal, no challenge has been nmade
by the defendants.

14. In the light of the abovesaid factors, the claim of
the defendants that they are in the lawful possession and
enjoynent of the suit properties pursuant to the sale agreenent
dated 12. 10. 1968 cannot at all be countenanced in any manner.

15. However, it is noted that the courts bel ow t hough had
proceeded to hold that though the plaintiff's vendor is the
| awful owner of the suit properties and that he had validly
conveyed the sanme to the plaintiff wunder Ex.B8 sale deed,
however, held that there is no acceptable and reliable nateria
placed on the part of the plaintiff's vendor and the plaintiff
evidencing that they are in the possession and enjoynent of the
suit properties and resultantly, directed the dism ssal of the
plaintiff's suit laid by him in O S. No.422/95. The abovesaid
determination of the courts below is now being chall enged by the
plaintiff in this second appeal.

16. Considering the materials placed on record in toto,
when it is found that the plaintiff has validly obtained the
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title of the suit properties from the |awful owner under Ex.B8
sal e deed and furthernore, when the plaintiff has produced Ex.Bl
ki st recei pt dated 02.03.1990 evidencing his vendor's possession
and enjoynent of the suit properties and the adangal extract
Ex. B2 evidencing that the suit properties are recorded in the
adangal extract only in the name of the plaintiff's vendor for
the period from 1984-89 and furthernore when the plaintiff and
hi s vendor have al so marked the m scellaneous receipts issued by
the Executive O ficer, Town Panchayat, Mecheri, marked as Exs. Bl0
to Bl4 qua the suit properties and in continuation of the sane,
the plaintiff and his vendor have also marked various tax
recei pts marked as Exs.Bl15 to B22, though the abovesaid receipts
pertain to the period after the institution of the suit and
further when the plaintiff and his vendor have also marked the
house tax and water tax receipts marked as Exs.B62 to B74 and the
other receipts marked as Exs. B75 to B89, though the abovesaid
docunents are found to have emanated after the institution of the
suit, as rightly contended by the plaintiff's counsel,
consi dering the abovesaid docunents in toto, when the plaintiff
and his vendor have been able to substantiate their possession
and enjoynent of the suit properties prior to the institution of
the suit by marking the Kkist receipt and adangal extract marked
as Exs.Bl and B2 and the plaintiff having purchased the suit
properties from his vendor only on 24.05.1995 and imrediately
thereafter he had chosen to lay the suit in O S No.422/95 on
28.06.1995 i.e. within one nmonth fromthe date of the sale, the
plaintiff would be expected to be only in the possession and
enjoynent of the suit properties pursuant to the sale i.e. after
Ex. B8 sale transaction and therefore, when the plaintiff and his
vendor had placed acceptable and reliable docunents evidencing
their lawful possession and enjoynent of the suit priorities
prior to the institution of the present suit laid by the
plaintiff as well as after the institution of the suit
conti nuously and though the plaintiff in the course of evidence
is unable to nanme the occupants of the suit properties, noreso
nmerely because the occupants of the suit properties had obtained
some service connection in their nanmes, by itself, would not |ead
to the conclusion that they had obtained the service connections
in their names legally. Wen, as above pointed out, the courts
bel ow having declared that it is only the plaintiff who has title
to the suit property based on Ex.B8 sale deed and that he had
validly purchased the sanme from his vendor Govindan and when the
courts below have further held that the claim of title to the

https://hcservices.ecourts.gov.in/hcservices/



suit properties by the defendants under Ex.Al sale agreenent is
totally devoid of nerits and having held that the abovesaid sale
agreenent is not true and valid and in such view of the nmatter
the alleged claim of entrustnment of the possession of the suit
properties on the part of the defendants following the fal se and
invalid sale agreenent dated 12.10.1968 <cannot at all be
sustained in the eyes of law. The courts below are found to have
been carried away on the nere factor that inasnuch as the service
connections in the suit properties had been obtained by the
occupants of the same in their nanes one way or the other,
proceeded to hold that the plaintiff is not in the |awful
possession and enjoynent of the suit properties. When the
occupants of the suit properties had not shown their | aw ul
entitlenment to secure the service connections in their nanes qua
the suit properties and on the other hand, when the plaintiff and
his vendor are able to substantiate their claimof possession and
enjoynent prior to the institution of the suit as well as after
the institution of the suit, as above discussed, and when the
al l eged claim of possession and enjoynment of the suit properties
by the defendants based on the false and invalid sale agreenent
cannot be sustained in the eyes of law, all put together, as
rightly contended by the plaintiff's counsel, the defendants’
al | eged cl aim of possession and enjoynent of the suit properties,
assum ng their case of possession is true, could only be presuned
as the possession and enjoynent of the trespassers wthout any
sanctity of law and the plaintiff having been declared as the
| awf ul owner of the suit properties, the courts below had erred
inrejecting the relief of permanent injunction sought for by the
plaintiff against +the trespassers based on the erroneous
appreciation of the materials placed on record, both oral and
docunent ary.

17. 1f according to the courts below, the defendants are
in the | awful possession and enjoynent of the suit properties and
the plaintiff and his vendor are endeavouring to disturb their
possession and enjoynent unlawfully, the courts bel ow woul d have
atl east granted the relief of permanent injunction sought for by
the defendants in the various suits laid by them Wen the courts
bel ow having dismssed all the suits laid by the defendants
particularly having negatived their claim of possession and
enjoynent of the suit properties and consequently having not
granted the relief of permanent injunction sought for by themin
the various suits laid by them and in such view of the matter,
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the courts below having held that it is only the plaintiff who is
the | awful owner of the suit properties, on the proper
appreciation of the materials placed on record by the plaintiff
and his vendor evidencing their possession and enjoynent of the
suit properties by themprior to the institution of the suit and
after the institution of the suit, should have granted the relief
of permanent injunction sought for by the plaintiff in the
present proceedi ng.

18. The defendants’ counsel in support of  his
contentions placed reliance upon the foll ow ng decisions reported
in

1) 2003 (9) SCC 606 (Banarsi and Ors v. Ram Phal)
2) 2013(1) CTC 409 (Hardevinder Singh v. Paramit

Si ngh & ot hers)

3) L.P.A. No.15 of 2005 before the Madras H gh Court

( Renganayaugi and others vs. K. R Renganat han

Mudal i ar)

The principles of law outlined in the abovesaid decisions are
taken into consideration and followed as applicable to the case
at hand.

19. For the reasons aforestated, the substantial
questions of law fornulated in the second appeal are accordingly
answered in favour of the plaintiff and agai nst the defendants.

20. In conclusion, the judgnent and decree dated
22.06. 2007 passed in A S No.2 of 2005 on the file of the
Subordinate Court, Mettur, confirmng the judgnment and decree
dated 19.07.2004 passed in O S. No.422 of 1995 on the file of the
District Munsif Court, Mettur, are set aside. Resul tantly, the
suit laid by the plaintiff in O S No.422 of 1995 is decreed as
prayed for with costs. Accordingly, the second appeal is allowed
with costs. Consequently, connected m scellaneous petition is
cl osed.

Sd/ -
Assi stant Regi strar(CS-1X)

/'l True Copy//

Sub Assistant Registrar

bga
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To

1. The Subordinate Judge, Mettur
2.The District Munsif, Mettur
Copy To:

The Section Oficer,
VR Section, H gh Court, Madras

+1cc to M.P. Mani, Advocate, S.R No.18689
+1cc to M.N. Srinivasan, Advocate, S. R No. 18659

S. A. No. 1567 of 2008

SSI (CO)
SB( 12/ 10/ 2021)
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