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JUDGVENT

Chal l enge in this second appeal is nade to the Judgenent
and Decree dated 28.03.2008 passed in A S No.20 of 2007 on the
file of the Subordinate Court, Cheyyar, reversing the Judgnent
and Decree dated 20.04.2007 passed in O S No.56 of 1997 on the
file of the Principal District Mnsif Cum Judicial Mgistrate
Court, Vandavasi .
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2. For the sake of convenience, the parties are referred
to as per their rankings in the trial Court.

3. The defendants 1,3 & 4 in O S No.56 of 1997 are the
appellants in this second appeal.

4.Suit for Permanent |njunction.

5. The case of the plaintiff, in brief, is that the suit
property is Eri Poranboke land and the plaintiff is in the
possessi on and enjoynment of the same for nore than 25 years by
payi ng "B" neno charges from 1973 onwards and the plaintiff has
constructed a hut in the suit property and been running a tea
shop therein and also residing in the sanme prem ses and enjoying
the sane by obtaining the service connection, which stands in
the nanme of his father. The defendants 1 to 4 by using force
interfered with the plaintiff's possession and enjoynent of the
suit property without any authority and hence, according to the
plaintiff, he has been necessitated to lay the suit against the
defendants 1 to 4 for the relief of permanent injunction.

6. The defendants 1 to 4 resisted the plaintiff's suit
contending that the plaintiff's suit is not maintainable either
in law or on facts and disputed the case of the plaintiff that
he has been in the possession and enjoynment of the suit property
for several years as clained in the plaint by paying "B" neno
charges, putting up hut, obtaining service connection, etc.,
According to the defendants, the plaintiff has never been in the
possessi on and enjoynent of the suit property and the plaintiff
has no cause of action to lay the suit and the defendants woul d
substantiate their possession and enjoynent of the suit property
during the course of trial by producing necessary docunents and
accordingly, prayed for the dism ssal of the plaintiff's suit.

7.1n support of the plaintiff's case, PW1 & 2 were
exam ned and Exs.Al to A39 were marked. On the side of the
defendants, DW1 to 3 were examined and Exs.Bl1 to B9 were
mar ked. CW was al so exam ned and Ex.Cl was al so narked.

8.0On a consideration of the oral and docunmentary evi dence
adduced in the matter and the submissions put forth by the
respective parties, the trial Court was pleased to dismss the
plaintiff's suit. On appeal preferred by the plaintiff, the
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first appellate Court, on an appreciation of the nmaterials
avai |l able on record and the submssions projected by the
respective parties, was pleased to entertain the appea
preferred by the plaintiff and thereby, setting aside the
j udgnment and decree of the trial Court and granted the relief in
favour of the plaintiff as prayed for against the defendants.
| mpugni ng the sane, the defendants 1, 3 and 4 have preferred the
second appeal .

9.At the time of adm ssion of the second appeal, the
following substantial questions of law were formulated for
consi deration:
"1.Whether the |ower appel | ate
Court has failed to appreciate the
testinmony of the Advocate Comm ssioner
along with the Report and Plan in proper
perspective and the finding with regard to
the suit property is vitiated.
2. Whet her t he | ower appel | ate
Court has failed to consider the oral and
docunentary evidence in proper perspective
and the finding is vitiated."

10.1t is seen that the suit property is the Eri Poranboku
| and belonging to the Governnent. Now, both the plaintiff and
the contesting defendants are vying with each other for claimng
the possessory title over the suit property. Now, according to
the plaintiff, he has been in the possession and enjoynent of
the suit property for several years by paying "B" nmeno charges
and also by putting up hut, running tea shop and al so residing
there and securing service connection and therefore, the
defendants are not entitled to interfere with the plaintiff's
possessi on and enjoynent of the suit property and on the other
hand, as the defendants endeavoured to disturb his possession,
according to the plaintiff, he has been necessitated to
institute the suit against the defendants for the relief of
per manent i njunction.

11. The defendants in the witten statement after
di sputing the plaint avernents, very vaguly would only put forth
the case that they would substantiate their case as regards
their possession and enjoynent of the suit property by placing
reliable docunments during the course of trial. Therefore, it is
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found that the defendants have not specifically put forth any
case as to on what basis they claimto be in the possession and
enjoynent of the suit property.

12. As above pointed out, the suit property is only the
Eri Poranmboku | and belonging to the Governnent. The plaintiff
would claim that he had been enjoying the suit property by
payi ng "B" neno charges right from 1973 onwards. The plaintiff
would also state that he had put up the hut construction and
been running the tea shop therein and also residing in the
prem ses by obtaining service connection and the suit has cone
to be laid by the plaintiff on 21.02.1997. From the materials
placed on record by the plaintiff, it 1is found that the
plaintiff has filed the receipts for his possession and
enjoynent right from 09.05.1973 to 20.02.1997 marked as Exs. Al
to A22. As regards the "B" neno charges, the plaintiff has
mar ked Exs. A23 to A25, to evidence that the plaintiff has been
running a tea shop in the premses put up by himin the suit
property, the professional tax receipts have been marked by the
plaintiff as Exs.A26 to A29 and to show that he has been
enjoying the suit property by obtaining the service connection
the EB book issued by the Electricity Board and the electricity
bills have been marked as Exs.A30 & A31 by the plaintiff. The
license issued to the plaintiff for running the tea shop by the
Panchayat and the other receipts related to the paynment nade by
the plaintiff to the Panchayat have been marked as Exs.A32 to
A37. The other receipts have been nmarked by the plaintiff
Exs.A38 & A39. It is thus found that the plaintiff has been able
to substantiate his possession and enjoynent of the suit
property as claimed by him right from 1973 onwards,
particularly, the plaintiff is able to substantiate his claim of
possession and enjoynent of the suit property prior to the
institution of the suit and also subsequent to the institution
of the suit. Despite the abovesaid factors, it is found that
the trial Court has failed to consider the abovesaid documents
projected by the plaintiff in the proper perspective and
proceeded to hold that the plaintiff has failed to establish his
possessi on and enjoynment of the suit property from 1973 to till
date by producing necessary "B'" nenob charges. As rightly
concluded by the first appellate Court as and when the demand of
"B" nmeno charges are nade by the Governnment, the plaintiff would
be necessitated to pay the sane. Wen the plaintiff is able to
substantiate the paynment of "B" meno charges during 1987 and 89
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as Exs.A23 to A25 and al so produced the kist receipts right from
1993 to 1995 and to show his enjoynent prior to the institution
of the suit also produced the kist receipts dated 20.02.1997 as
Ex. A22 and when he is able to substantiate his claim of
enjoynent of the suit property by obtaining service connection
and also by running a tea shop, the reasonings of the trial
Court that the plaintiff has failed to establish his claim of
possessi on and enjoynent of the suit property by acceptable and
reliable docunents, as such, cannot be countenanced in any
manner .

13. As above pointed out, the defendants have not cone
out with the clear case as to on what basis, they claimin the
possessi on and enjoynent of the suit property. Al the docunents
projected by the defendants are found to be after the
institution of the suit. Furthernmore, the defendants, during
the course of evidence, would endeavour to say that the
plaintiff has alienated the suit property to the first defendant
and in this connection, the signature contained in the
unregi stered sale deed dated 01.02.1999 has been nmarked as
Ex. B2. As rightly concluded by the first appellate Court, the
def endants have not pleaded about the sale arrangenent by the
plaintiff to them qua the plaint schedule property by way of an
unregi stered sale deed. According to the defendants, the
plaintiff had alienated the suit property to the first defendant
on 01.02.1993 for a sum of Rs.27,000/-. By way of the abovesaid
plea, it is found that the defendants have admtted the cl ai m of
the possession and enjoynent of the suit property by the
plaintiff till the date of the alleged sale. It is the case of
the defendants that only pursuant to the abovesaid all eged sale,
they have been entrusted the possession and enjoynent of the
suit property by the plaintiff. However, there is no materi al
on the part of the defendants to hold that the plaintiff had
entrusted the possession of the suit property to them follow ng
the alleged sale arrangenent, particularly, to evidence that
they have been in the possession and enjoynent of the suit
property prior to the institution of the suit. As above pointed
out, all the docunents of possession projected by the plaintiff
have cone into existence after the institution of the suit and
therefore, no reliance could be placed on the sanme to uphold the
defendants' claim of possession and enjoynent of the suit
property. As above pointed out, the defendants having not
pl eaded about any sale arrangenment between them and the
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plaintiff qua the suit property, therefore, the abovesaid case
projected in the course of evidence cannot be countenanced and
the first appellate Court is found to be justified to reject the
abovesaid case of the defendants sans any plea put forth by the
defendants pointing to the sanme in the witten statenent.

14. The trial Court seens to have placed the reliance
upon the Commissioner's report for non suiting the plaintiff.
However , considering the Comm ssioner's report and plan
exhibited in the matter and the evidence of the Conm ssioner
examined as CM, it is noted that the Comm ssioner has not even
endeavoured to locate and identify the suit property in his plan
and the Conm ssioner, during the course of his evidence, would
also go to depose that he has failed to include the Wstern
portion of ABCD shown in his plan as formng part and parcel of
the suit property. It is thus found that the Conm ssioner's plan
is palpably incorrect and m sleading. That apart as could be
seen from the Comm ssioner's evidence, he has also deposed that
the portion lying behind the portion showmn as ABCD is also the
suit property, however, the report and plan filed by himhas not
poi nted out any portion behind the portion of ABCD as formng
part and parcel of the suit property. It is thus noted that the
Comm ssioner is not sure as to what where actually the suit
property lies, what is the actual extent of the suit property
and therefore, when the Comm ssioner is not able to clearly
point out the lie of the suit property and on the other hand,
considering the inconsistencies between his report and plan and
the evidence adduced by him in all, as rightly contended by the
plaintiff's counsel, no reliance could be placed on his evidence
as well as his report and plan for upholding that it is only the
def endants, who are in the possession and enjoynent of the suit
property as determned by the trial Court. Even as per the
Comm ssioner's report and plan, it is found that the portion
showmm as ABCD is only in the plaintiff's possession and
enj oynent, whereas the portion shown on the West is clainmed to
be in the possession and enjoynent of one Partheeban. As
pointed out, only in the course of evidence, the Conm ssioner
woul d state that the portion in the occupation of Partheeban is
also within the suit property. No such contradictory version of
t he Comm ssioner can be relied upon. As rightly concluded by the
first appellate Court, the Conm ssioner's report and plan cannot
be the basis for deciding as to which of the rival parties is in
the possession and enjoynment of the property in issue,
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particul arly, when vari ous I nconsi stenci es are in t he
Comm ssioner's report and plan vis-a-vis his evidence and in
such view of the matter, the first appellate Court is found to
be justified in not placing reliance of the Conm ssioner's
report and plan and his evidence. Therefore, the argunent put
forth by the defendant's counsel that the abovesaid approach of
the first appellate Court is vitiated, as such, cannot be
count enanced i n any manner.

15. Consi dering the reasonings and conclusions of the
first appellate Court, for proper and valid reasons, it had
rightly rejected the testinony of the comm ssioner, his report
and plan, particularly, noting the inconsistencies in his
evidence, vis-a-vis his report and plan and rightly concl uded
that the Conmi ssioner's report and plan cannot be the basis for
deci ding the factum of possession.

16. As above discussed, the defendants have not cone
forward with any specific case as to on what basis they claimto
be in the possession and enjoynent of the suit property and al so
failed to substantiate that they are in the possession and
enjoynent of the suit property on the date of the suit or prior
to the institution of the suit, their claimto have secured the
possessi on and enjoynent of the suit property fromthe plaintiff
by way of unregistered sale arrangenent cannot be legally
accepted, particularly, in the absence of any plea projected by
the defendants towards the same, hence their abovesaid case
cannot be accepted in any manner.

17.1n the light of the abovesaid factors, the first
appellate Court is found to be justified in upholding the
plaintiff's claim of possession and enjoynent of the suit
property and thereby, rightly granted the relief of pernanent
Injunction prayed for by the plaintiff by setting aside the
judgnment and decree of the trial Court. | do not find any valid
reason warranting interference with the abovesaid judgnent and
decree of the first appellate Court.

18. For t he reasons af orest at ed, t he subst anti al
questions of law fornmulated in this second appeal are
accordingly answered agai nst the defendants and in favour of the
plaintiff.
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In conclusion, the Judgenment and Decree dated 28.03.2008
passed in A S.No.20 of 2007 on the file of the Subordinate
Court, Cheyyar, reversing the Judgnment and Decree dated
20.04. 2007 passed in O S No.56 of 1997 on the file of the
Pri nci pal District Munsif  Cum Judi ci al Magi strate Court,
Vandavasi, are confirned. Accordingly, the second appeal is
dism ssed with costs. Consequently, connected m scell aneous
petition, if any, is closed.

Sd/ -
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