IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 27.04. 2021
CORAM
THE HON BLE MR JUSTI CE G K. | LANTHI RAI YAN

C. M A No. 2395 of 2012

S. Anandan ... Appellant / Petitioner
VS
1. D. K. Nagamani

2.Oiental Insurance Co. Ltd.,
D.G 2, No.3, Kheny Building
First Floor, First Cross
Gandhi Nagar, Bangal orre - 560 009.
... Respondents / Respondents

PRAYER : Civil M scellaneous Appeal filed under Section 173 of
the Mdtor Vehicles Act, against the Judgnent and Decree dated
12.11.2011 in MC O P.No.224 of 2006 on the file of the Modtor
Accident Cainms Tribunal (Il Judge, Court of Snmall Causes) at
Chennai .

For Appel | ant : M . K. Var adha Kanar aj

For Respondents : M .M J. Vijayaraghavan for R2
Rl — Exparte in Lower Court

JUDGMENT

This G vil M scellaneous Appeal has been filed against
the Judgnent and Decree dated 12.11.2011 in MC O P.No. 224 of
2006 on the file of the Mdtor Accident dains Tribunal (Il
Judge, Court of Small Causes) at Chennai.

2. For the sake of convenience, the parties are referred
to hereunder according to their litigative status before the
Tri bunal .

3. The case of the claimant is that on 05.05.2004 when

the claimant was acconpanying the nmail Dbags of his courier
conpany from Chennai to Bangal ore which were being transported
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through the first respondent's Container Lorry, the driver of
the lorry drove it in a rash and negligent manner and dashed
agai nst the another lorry which was proceeding from the opposite
side. Therefore, the <clainmant sustained grievous injuries,
multiple fractures in the left region from knee joint to left
foot and injuries in other parts of the body. | medi ately, the
claimant was taken to Governnent Hospital, Hosur. Thereafter
the petitioner was taken to Bangal ore, where he was admtted in
a private hospital and treated as an in-patient for 12 days.
Thereafter, the petitioner took treatnent at MOT Hospital,
Ramapuram as an in-patient from 14.05.2004 to 08.06. 2004. Even
thereafter, he continued his treatnent for 1-1/2 years. Due to
the injuries, the claimant lost his job. Hence, the claim
petition.

4. Resisting the sane, the second respondent filed
counter and denied all the allegations. It is alleged that the
accident had not occurred due to the rash and negligent driving
of the driver of the first respondent's vehicle, but only
because of the rash and negligent driving of the driver of the
lorry which came in opposite direction and therefore, the second
respondent is not at all liable to be held for any conpensati on.

5. On the side of the claimant, P.W1 and P.W2 were
exam ned and Ex.Pl to Ex.P13 were marked. On the side of the
respondents no one was exam ned and no exhibits were marked. On
per usal of the evidence available on records and also
considering the subm ssion nmade by the | earned counsel appearing
on either side, the Tribunal fastened the entire liability on
the second respondent are awarded a sum of Rs.2,14,000/- (Rupees
Two Lakhs Fourteen Thousand only) as conpensation. Aggrieved by
the same, the appellant filed the present Civil M scellaneous
Appeal for enhancenent of the award anount.

6. The | earned counsel appearing for the appellant would
submt that the claimant sustained nultiple fractures and as
such, the Doctor assessed the disability at 50% Even then,
W t hout any reason and w thout any contra evidence, the Tribunal
had taken only 15% as permanent disability. Though the cl ai mant
was drawing salary to the tune of Rs.6083/- per nonth at the
time of accident and the Salary Certificate was marked as Ex. P7,
the Tribunal had taken only Rs.4500/- as his nonthly incone.
The Tribunal also failed to award any conpensation under the
head of 1loss of anenities and attenders charges, since the
clai mant had taken treatnent nore than 1-1/2 years. Due to the
injuries sustained by him he could not continue his job and he
resigned from the sane. The resignation letter is also marked
as Ex. P11.

7. Per contra, the |earned counsel for +the second
respondent would submit that the Tribunal ought not to have
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adopted the multiplier nethod, when there is no evidence to show
that the claimant could not do any other work. He sustai ned
only fracture of both bones in the left leg and it is a partia

permanent disability. He further submtted that the P.W2 /
Doctor, during his cross examnation, stated that he assessed
the disability as per the guidelines. Therefore, the multiplier
met hod cannot be nechanically applied to ascertain the future
loss of incone or earning power. It depends upon various
factors such as nature and extent of disablenment, avocation of
the injured. There is absolutely no evidence to show that the
claimant suffered |oss of earning capacity. The claimant was a
Delivery Clerk by profession in the Courier Service at the tine
of accident. He had sustained only fracture of both bones in
his left |Ieg. Therefore, the Tribunal rightly reduced the
disability to 1/3rd and adopted the nultiplier nethod. As far
as the salary of the claimant is concerned, the Tribunal rightly
fixed the sane at Rs.4500/- per nonth. I nsofar as the other
heads are concerned, the Tribunal awarded just conpensation and
it is quite reasonable.

8. Heard M. K Varadha Kamaraj, |earned counsel appearing
for the appellant and M.MJ. Vijayaraghavan, |earned counsel
appearing for the second respondent.

9. Due to the accident, the clainmnt sustained fracture
of both bones in the left leg for which plates and screws were
fixed. The left leg has a bend at the knee |evel. He is also
linping and he is having difficulty in walking and working in a
standi ng position. Therefore, the P.W2 / Doctor assessed the
disability at 50% and it is a partial pernmanent disability. In
all cases of injury or permanent disablenent, nultiplier nethod
cannot be nmechanically applied to ascertain the future |oss of
I ncome or earning power. It depends upon various factors such
as nature and extent of disablenent, avocation of the injured
and whether it would affect his enploynent or earning power
etc., and if so, to what extent? The claimant is a Delivery
Clerk in a Courier Service. Due to injuries sustained by him
he felt very difficult to doing his work as a Delivery derk.
Therefore, he also resigned his job. He marked his salary
certificate as Ex.P7. It shows that the petitioner has | ast
drawn a nonthly salary of Rs.6083/-. But, he failed to exam ne
the enployer. The accident took place in the year 2004.
Therefore, the Tribunal had taken the salary at Rs.4500/- per
nonth and applied the nmultiplier of 15. The disability had been
taken by the Tribunal to 1/3rd of the disability fixed by the
P.W2 / Doctor with reference to the whole body. Ther ef or e,
this Court is of the view that the nmultiplier nethod adopted by
the Tribunal is quite reasonable. I nsofar as the other heads
are concerned, the conpensation awarded by the Tribunal is
liable to be enhanced.
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10. Accordingly the conpensation awarded by the Tribunal
stands nodi fied as under : -

Sl. Heads Amount awar ded by Amount awar ded by

. No. the Tri bunal this Court

1 Loss of Ear ni ng Rs. 1, 21, 500/ - Rs. 1, 21, 500/ -
Power / Capacity

2 Per manent Rs. 30, 000/ - Rs. 30, 000/ -
Disability

3 Loss of | ncone Rs. 27, 000/ - Rs. 27, 000/ -
during Treat nent

4 Transport Charges Rs. 2500/ - Rs. 25, 000/ -

5 Extra Nouri shnent Rs. 2000/ - Rs. 15, 000/ -

6 Damage to C othes Rs. 1000/ - Rs. 1000/ -
and Articles

7 Medi cal Expenses Rs. 5000/ - Rs. 5000/ -

8 Pai n and Rs. 25, 000/ - Rs. 50, 000
Suf ferings

9 Loss of Anenities Ni | Rs. 20, 000/ -

10 At t enders Charges Ni | Rs. 25, 000/ -

Tot al Rs. 2, 14, 000/ - Rs. 3, 19, 500/ -
12. In the result the Cvil Mscellaneous Appeal is

partly allowed as foll ows: -

(i) The award passed by the Tribunal is enhanced from
Rs.2,14,000/- to Rs. 3,19, 500/-.

(ii) The award amount will carry interest at the rate of
7.5% per annum fromthe date of the claimpetition till the date
of deposit.

(i) The appellant is not entitled to any interest for
the delay period, if any, in filing this Cvil Mscellaneous

Appeal .

(iv) The second respondent is directed to deposit the
entire enhanced award anount, |ess the amount, if any, already
deposited, along with accrued interest within a period of six
weeks fromthe date of receipt of copy of this Judgnent.

(v) On such deposit, the appellant is permtted to

withdraw the anpbunt awarded as above by filing proper
application before the Tribunal.
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(vi) There shall be no order as to costs.

Sd/ -
Assi stant Registrar (CO
/'l True Copy //

Sub Assi stant Registrar
rna

To
The 11 Judge, Small Causes Court,
Mbt or Accidents C ains Tri bunal
Chennai .
Copy To
The Section Oficer,
V. R Secti on,
Madras Hi gh Court,
Chennai .
+1lcc to M. K Varadhakamaraj, Advocate SR No.25750
C. M A. No. 2395 of 2012

GJ(CO
RVM 20/ 09/ 2021)

https://hcservices.ecourts.gov.in/hcservices/



