IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 26.03.2021
CORAM
THE HONOURABLE MR. JUSTI CE D. KRI SHNAKUVAR
CVA NO 2370 OF 2012

Sri dhar
Appel | ant/ Petiti oner

Vs.
1. Saroja

2. National Insurance Co. Ltd.,
1st Fl oor, Karthi keya Conpl ex
403, B-10, Mettur Min Road
Bhavani, Erode District
Respondent s/ Respondent s

Prayer: Civil M scellaneous Petition filed under Section 173 of
the Mdtor Vehicles Act against the decree and judgnent dated
29. 02. 2012 passed in MC OP.No.206 of 2010 by the Modtor
Accident Cainms Tribunal cum Fast Track Court No.lIV, Bhavani,
Erode District.

For Appellant : M. T.Gyathri
for M .C. Kul ant hai vel

For Respondents : M .J.Chandran for R2

JUDGVENT

Aggrieved over the orders passed by the Tribunal, the
appel l ant/claimant has filed the present appeal.
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2. The appellant/claimant has filed a claim petition
I n MCOP No.206 of 2010 seeki ng conpensation of Rs.3,00,000/- for
the injuries sustained by himin a road accident that took place
on 29.08. 20009.

3. The brief case of the claimant is as foll ows:

On 29.08.2009. at about 00.35 a.m when the claimant
was driving an omi van bearing registration No. TN 34-C- 9124 from
Sat hi yamangal am to Gobichettipalayam Miin Road near Kot hukadu
Pal am west to east, a lorry was com ng opposite direction from
east to west on the same road, in a rash and negligent manner
and to avoid any m shappenings, the clainmant suddenly turned the
vehicle and the omi van was capsized in the valley and due to
whi ch, he sustained nultiple, sinple and grievous injuries all
over the body. According to the claimant, since the first
respondent/ owner of the ommi van insured her vehicle with the
second respondent/ insurance conpany, both of them are liable to
pay conpensation to them

4. The insurance conpany/ second respondent has
contested the claimpetition by filing counter affidavit.

5. Before Tribunal, on the side of the clainmant, the
cl ai mant was exam ned as PW and Ex.P1 to Ex.P9 were marked. On
the side of the second respondent, one w tness was exam ned as
RW and copy of the insurance policy was marked as Ex. RL.

6. After analysing the evidence on record, the Tribuna
has observed that the claimant was pleaded guilty and paid fine
anount before the Judicial WMgistrate Court in Crinme No.622 of
2009. Therefore, based on the aforesaid adm ssion, the Tribunal
has rejected the claim petition. Challenging the said rejection
order, the instant appeal has been filed before this Court.

7. The | earned counsel for the appellant/claimnt would
submt that the Tribunal has wongly observed that the clai mant
Is a tortfeasor under Section 163-A of Mtor Vehicles Act. The
Tri bunal ought not to have gone into the aspect of negligence but
coul d have been proceeded to decide the anobunt of conpensation
On the contrary, the Tribunal relying upon the adm ssion of guilt
made by the claimant in the crimnal case, rejected the claim of
the appellant. No docunents have been produced to prove the
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negligence for the cause of the accident. Further, in the
crimnal case, evidences were not corroborated by any wtness

Therefore, the Tribunal ought to have independently considered
that the claimant may claim conpensati on under Section 163-A of
MV Act and therefore, the order passed by the Tribunal has to be
set asi de.

8. The | ear ned counsel for t he second
respondent /i nsurance conpany submtted that the Tribunal, relying
upon the docunents observed that the claimant, on his own
admtted his guilt in the crimnal case and no other
corroborative evidence has been placed to claimthe conpensation
under Section 163-A of the Act. He further submtted that under
Section 163A, the policy does not cover for the owner of the
vehicle or the vehicle being driven by the person unless he pays
the premum In the present case on hand, the appell ant/cl ai mant
has not paid the prem um for paying conpensation to the owner of
the vehicle or the vehicle has been driven by the owner. The
| earned counsel for the respondent insurance conpany relied on
the decision of the Hon' ble Suprene Court in RAMKH LADI AND
ANOTHER VS. UNI TED | NDI A | NSURANCE CO. LTD. AND ANOTHER [ 2020 (1)
TN MAC 1 (SC)] to contend that when the claimnt borrowed the
vehicle fromthe owner, he entered into the shoes of the owner of
the vehicle, thus, he cannot maintain a claimunder Section 163-A
of the Act, against the owner and Insurer of the vehicle.
Therefore, the appellant/Insurance Conpany is not Iliable to pay
conpensation to the clai mant.

9. In the aforesaid decision, the Hon' ble Suprene
Court has held that “the appellant has filed a claim petition
before the Tribunal and on appreciation of evidence, the Tribuna
answered in favour of the claimants and held that the death of
t he deceased Chotelal alias Shivram had occurred from the
notorcycle involved in the accident and the said notorcycle was
insured with the respondent insurance conpany, the insurance
conpany is liable to pay the conpensation under Section 163-A of
the Act. Consequently, by the judgnent and award dated 24.02.2009,
the learned Tribunal partly allowed the said claim petition.
Chal l enging the said award, the insurance conpany filed an appea
and the Hon'ble H gh Court has allowed the appeal filed by the
i nsurance conpany to quash the order passed by the Tribunal”.
Wen the matter cane before the Hon'ble Suprene Court, it has
been hel d as foll ows:
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“There is no specific finding whether the
deceased driver was in enploynent of the opponent

Bhagwan Sahay or not. Even otherw se, no evidence
is led by the claimants to prove that the deceased
driver was in enploynent of the opponent owner
Bhagwan Sahay. Despite the above while answering

Issue No.4 there is sone observation made by the
| earned Tribunal that the deceased driver was in
enpl oynment of the opponent owner Bhagwan Sahay,
which is not supported by any evidence on record

Under the circunstances, the deceased driver cannot
be said to be in enploynent of the opponent owner
Bhagwan Sahay and, therefore, he can be said to be
perm ssible use and /or borrower of notor vehicle
owned by the opponent owner Bhagwan Sahay.

In the present case, as the claimunder Section 163A of
the Act was made only against the owner and the
i nsurance conpany of the vehicle which was being driven
by the deceased hinself as borrower of the vehicle from
the owner of the vehicle and he would be in the shoes
of the owner, the H gh Court has rightly observed and
held that such a claim was not nmintainable and the
claimants ought to have joined and /or ought to have
made the claimunder Section 163-A of the Act against
the driver, owner and/or the insurance conpany of the
offending vehicle being a third party to the said
vehicl e”.

Therefore, in the light of the aforesaid decision of t he
Hon' bl e Suprene Court on reverting back to the present case on
hand, the nother is the owner of the vehicle and the vehicle was
driven by the son and therefore, no policy was covered for
clai m ng conpensation from the insurance conpany. The vehicle
while turning left side, it was capsized. Therefore, the claim
petition under Section 163-A of the Act, where there is no
policy is covered and the owner of the vehicle is the nother
and the son had driven the vehicle and they are also jointly
driver cum owner of the insurance conpany and hence, the claim
petition filed by the claimant is not maintainable under Section
163- A of the Act.
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10. The learned counsel for the appellant has relied
upon the judgnment of the Hon' ble Supreme Court in the case of

“Shi vaj i and another v. Di vi sonal Manager , United India
I nsurance Co. Ltd., reported in 2018(2) TN MAC 149, on the facts
of the case therein. In the aforesaid decision, the Hon' ble

Suprene Court has held that “the appellants are parents of Shaji
Shi vaj i Dudhade, who was the driver of a Car bearing
Regi strati on No. M+ 06-W604, which net with an accident on 15th
June 2010. The accident occurred when the Car dashed into a
Truck, bearing Registration No.KA-25-B-5363, resulting in his
death, the death of two other persons and injuries to two nore
person, all of whomwere travelling in the Car”.

In the above case, two vehicles were involved. But, in the
present case on hand, the accident was happened due to the
negligent driving of the claimant hinself on the left side and
due to which, the vehicle was capsized. No other opponent
vehicle was involved in this case. Therefore, as per the
deci sion of the Hon'ble Suprene Court in the case of RAMKHI LADI
AND ANOTHER VS. UNITED IND A INSURANCE CO LTD. AND ANOTHER
[2020 (1) TN MAC 1 (SC), the appellant/claimant is not entitled
for any relief in the instant appeal and the Tribunal has
rightly rejected t he claim petition filed by t he
appel l ant/claimant and there is no nerits in the appeal and it
is liable to be dism ssed.

11. Accordingly, the judgnent and decree dated 29.02.2012
passed in MC O P No.206 of 2010, on the file of the Motor
Accident Cains Tribunal/ Fast Track Court No.lV, Bhavani, Erode
District, stands confirned and this Cvil M scellaneous Appeal
stands di sm ssed. No costs.

Sd/ -
Assi stant Regi strar (CO

/'l True Copy //

Sub Assistant Registrar

uma
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To
1. The Motor Accident Cains Tribunal
cum Fast Track Court No.lV,

Bhavani, Erode District.
2. The Section Oficer,

V. R Secti on,

H gh Court,

Madr as.
+1cc to M. C. Kul ant hai vel , Advocate, S.R No. 19858
+1cc to M. J. Chandran, Advocate, S.R No.20660

CVMA No. 2370 of 2012

PP( CO)
RLP( 07/ 09/ 2021)
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