IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 07.10. 2021
CORAM
THE HONOURABLE M. JUSTI CE G K. | LANTHI RAI YAN

WP. Nos. 1395 & 1396 of 2012
and
MP. Nos.1 & 1 of 2012

WP. No. 1395 of 2012

Ti ruchengode Agricul tural Producers'

Co. op. Marketing Society Ltd.,

Rep. by its Joint Registrar / Special Oficer,

Si va. Mut hukumar aswany,

No. 9, Kutcheri Street,

Vel ur Road,

Ti ruchengode 637 211 ... Petitioner

Vs

1. The District Collector,
District Collector's Ofice,
Namakkal District,

Namakkal

2. The District Revenue Oficer,
Namakkal District,
Namakkal

3. The Revenue Divisional Oficer,
Ti ruchengode

I

. R Radhakri shnan
5. K. S. Pal ani appan
6. M Mani

7. The Assi stant Conmi ssi oner / Executive Oficer,

https://hcservices.ecourts.gov.in/hcservices/



Arul m ghu Vi nayagar Thirukoil &
Arul m ghu Mariamman Thirukoil,
Sengodanpal ayam Ti ruchengode Tal uk,
Namakkal District
(R5 & 6 inpleaded vide court order dated
13.02.2014 in MP.No.2 of 2012 in
WP. No. 1395 of 2012)
(R7 inpl eaded vide court order dated 02.03.2018
in MP.No.1 of 2014 in WP. No. 1395 of 2012) C Respondent s

Prayer :- Wit Petition is filed under Article 226 of the
Constitution of India praying to issue a wit of certiorari
calling for the records of the first respondent pertaining to the
proceedi ngs in Na.Ka.No.21522 / 2010 (H2) dated 02.01.2012 and
quash the sane.
For Petitioner : M. AR L. Sundar esan,
Seni or Counsel
for M.P.Valliappan
For Respondents
For Rlto3 : M .M R Gokul Krishnan,
Gover nnment Advocat e

For R4 X M . R Radhakri shnan
(party in person)

For R5 & 6: M . B. Kunar,
Seni or Counsel
for M.S. P.Yuvar a]

For R7 : M. M S. Pal ani swany
WP. No. 1396 of 2012

Ti ruchengode Agricul tural Producers'’

Co. op. Marketing Society Ltd.,

Rep. by its Joint Registrar / Special Oficer,

Si va. Mut hukumar aswarny,

No. 9, Kutcheri Street,

Vel ur Road,

Ti ruchengode 637 211 ... Petitioner

Vs
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1. The District Collector,
District Collector's Ofice,
Namakkal District,

Namakkal

2. The District Revenue Oficer,
Namakkal District,
Namakkal

3. The Revenue Divisional Oficer,
Ti ruchengode

I

. R Radhakri shnan
5. K. S. Pal ani appan
6. M Mani

7. The Assistant Conm ssioner / Executive Oficer,
Arul m ghu Vi nayagar Thirukoil &
Arul mi ghu Mari anman Thi r ukoi |,
Sengodanpal ayam Ti ruchengode Tal uk,
Namakkal District
(R5 & 6 inpleaded vide court order dated
13.02.2014 in MP.No.2 of 2012 in
WP. No. 1396 of 2012)
(R7 inpl eaded vide court order dated 02.03.2018
in MP.No.1 of 2014 in WP. No. 1396 of 2012) C Respondent s

Prayer :- Wit Petition is filed under Article 226 of the
Constitution of |India praying to issue a wit of mandanus
directing the respondents 1 to 3 to renove the encroachnents in
the property conprised in old survey Nos.115/2 & 116, new
T.S.Nos. 8,9 & 10, Kailasanpalayam Village, Tiruchengode Tal uk,
Namakkal District forthwth.
For Petitioner : M. AR L. Sundar esan,
Seni or Counsel
for M.P.Valliappan
For Respondents
For Rlto3 : M .M R Gokul Krishnan,
Gover nment Advocat e

For R4 X M . R Radhakri shnan
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(party in person)

For R5 & 6: M. B. Kumar ,

Seni or Counsel

for M.S. P.Yuvar aj
For R7 : M. M S. Pal ani swany

COMVON ORDER

The writ petition in WP.No. 1395 of 2012 is filed to issue
a certiorari calling for the records of the first respondent
pertaining to the proceedings in Na.Ka.No.21522 / 2010 (H 2)
dated 02.01.2012 and quash the sanme. The wit petition in
WP. No. 1396 of 2012 is filed to issue a wit of mandanus directing
the respondents 1 to 3 to renove the encroachnents in the
property conprised in old survey Nos.115/2 & 116, new T.S. Nos. 8,9
& 10, Kailasanpalayam Village, Tiruchengode Taluk, Namakkal
District forthwth.

2. The case of the petitioner in W No.1395 of 2012 is
that the petitioner requested the Governnent to arrange to
initiate acquisition proceedi ngs under the energent provisions of
the Land Acquisition Act and arrange to deliver the possession of
the property for the urgent and inevitable needs of the Society.
On the request of the petitioner Society, to an extent of 4.76
acres conprised in survey Nos.115/2 and 116 situated at
Kai | asanpal ayam Vill age, Tiruchengode was identified and issued
Gazatte notification No.428 dated 10.09.1991. After follow ng the
procedure, the land was acquired and award has been passed in
Award No.1 of 1994-1995 dated 31.05.1994. The l|land was acquired
for the purpose of construction of additional godown, marketing
yards, etc for the petitioner Society. Thereafter the petitioner
Society also paid a sum of Rs.11,35,650/- by two instalnents
dated 26.03.1985 and 02.03.1992. At that juncture, the persons
who claimned to be the admnistrators of the tenple called
Mari amman Tenple at Sengodanpal ayam and Vi nayagar Tenple at
T. Kai | asanpal ayam chal |l enged the acquisition proceedings before
this Court in WP. No.18429 of 1992 and by order dated 07.12.1999,
this court dismssed the wit petition. Aggrieved by the sane,
they also filed wit appeal in WA No.154 of 2000 and the sanme was
also dismssed by the Hon'ble Division Bench of this Court by
order dated 13.07.2001. Therefore, the acquisition proceedings
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becanme final and the subject |and had been taken possession by
the acquisition authority and handed over to the petitioner
Society on 09.12. 2000 under ROC. No. 19611/ 2000A6. However, in Form
No.11, it was indicated that there was a tiled house, thatched

house, borewell and a Vinayagar Tenple. The alleged Vinayagar
Tenple and borewell were not in existence at the tinme of
notification and only in the interregnum it was put up by
encroachers . The petitioner repeat edl y sent severa

representations to the respondents 1 to 3 herein to renove the
encroachnents. However, while pending the said request for
removal of encroachnent, the petitioner received the inpugned
order in this wit petition dated 02.01.2012 thereby the first
respondent requested to send proposal for recommendation to the
Governnment to pass orders wunder Section 16-B of the Land
Acqui stion Act.

3. M.AR L. Sundaresan, Senior Counsel appearing for the
petitioner submtted that once the land acquisition proceedings
were conpleted, possession of the subject property was handed
over to the petitioner Society as early as on 09.12.2000. The
said land was acquired for the purpose of construction of godown
and marketing yards, etc for the petitioner Society. Wen the
petitioner Society intended to construct godown and other
buildings, the so called persons who <clained to be the
adm nistrators of the Vinayagar Tenple objected and also
encroached two cents of land and put up snmall tenple. Therefore,
they could not able to put up any construction in the acquired
land. In fact, they repeatedly requested the respondents to
renmove the encroachnents in the subject property. Therefore, the
petitioner also filed wit petition in W. No.1396 of 2012 for
direction directing the respondents 1 to 3 herein to take
appropriate action to renove the encroachnments in the subject

property.

4. M . B. Kumar , Seni or Counsel appearing for t he
respondents 5 and 6 submtted that the inpugned order in this
wit petition is only conmunication between the first respondent
and the third respondent. It is nothing but requesting the third
respondent to send proposal for recommendation to pass orders by
the Governnment under Section 16-B of the Land Acquisition Act. He
further submtted that the purpose for which the land was
acquired has not been wutilised by the petitioner and the
possessi on of the subject property is also with them and as such

https://hcservices.ecourts.gov.in/hcservices/



the entire acquisition proceedi ngs have been | apsed.

5. M.MS. Pal ani swany, the I|earned counsel for the
seventh respondent representing Arulm ghu Mriaman Tenple and
Vi nayagar Tenple filed counter affidavit and submtted that the
subject lands are used by the entire villagers for celebrating
the annual festivals of both the tenples. The entire villagers
used to congregate on festival days in the subject property for
wor shipping the God enshrined Arulmghu Vinayagar Tenple
Therefore, the subject land is wunder the wusage of religious
pur poses and also the tenple land is protected and guarded by the
Governnment. In fact, in the second appeal in SA No.1726 of 1992
it was upheld that the subject |and of T Kail asanpal ayam Vill age
belong to Arul m ghu Vinayagar Thirukoil at Kail asanpalayam and
Arul m ghu Mariaman Thirukoil at Sengodanpal ayam However, the
acqui sition notice was not served to the HR& CE Departnent at the
time of acquisition of +the subject Iand, and no physical
possessi on has been taken over from the tenple authorities and
they are in possession and enjoynent of the entire subject

property.

6. The fourth respondent M .R Radhakrishnan, party in
person is present and submtted that the entire land belongs to
Arul m ghu Vi nayagar Thirukoil at Kailasanpalayam and Arul m ghu
Mar i amman Thirukoi|l at Sengodanpal ayam and he is being one of the
wor shi pper of the said tenples objected the entire acquisition
proceedi ngs. Though the | and was acquired and physical possession
of the subject |land has not been taken over and not wutilised for
t he purpose for which the land was acquired on the request of the
petitioner herein.

7. Heard, M.AR L.Sundaresan, Senior Counsel appearing
for the petitioner, M.MR Gokul Krishnan, Government Advocate
appearing for the respondents 1 to 3, the fourth respondent
M . R Radhakri shnan (party in person), M.B.Kumar, Senior Counse
appearing for the respondents 5 & 6, and M .M S. Pal ani swany, the
| earned counsel for the seventh respondent.

8. On perusal of the inpugned order dated 02.01.2012,
revealed that the first respondent directed the third respondent
to send a proposal to cancel the acquisition of land for the
reason that the land is not used for the purpose for which it was
acquired. Even then, it was served to the petitioner and the
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parties concerned.

9. Whether the land belongs to the HR&CE Departnent or
the admnistrators i.e. the persons who challenged the
acqui sition proceedings in WP.No. 18429 of 1992 or the respondents
5 and 6 is not an issue in this wit petition, since the subject
| and was al ready acquired and award has been passed in Rc.No.1l of
1994- 1995 dated 31.05.1994. On perusal of the records, the
petitioner is being the requisition body have deposited the
entire award anmount and paid total conpensation anobunt to the
tune of Rs.11,35,650/- by tw instalnents on 26.03.1985 and
02. 03. 1992. The land acquisition proceedings was already
chal l enged by the admnistrators of the Vinayagar Thirukoil in
WP. No. 18429 of 1992 and the sanme was dism ssed and confirnmed by
the Hon'ble Division Bench of this Court in WA No.154 of 2000
dated 13.07.2001. In respect of the very same subject property,
there was a suit filed by the petitioner in OS. No.862 of 1982 on
the file of the Principal Sub Court, Salem for declaration and
per manent injunction and the sanme was decreed by the judgnent and
decree dated 31.01.1992. Aggrieved by the sane, the defendants
have preferred appeal suit in AS. No.67 of 1992 and the sane was
di sm ssed and again, they filed second appeal in SA No.1726 of
1992 and the same was al so dismssed by the judgnent and decree
dated 27.02.2004. Thus, the subject property was declared in
favour of the petitioner in WP No.18429 of 1992. Therefore, this
Court need not to decide the ownership of the subject |and since
already the entire Iand was acquired on behalf of the petitioner
Society and attained finality.

10. The only point for consideration is that the first
respondent directed the third respondent to send proposal to
cancel the acquisition proceedi ngs under Section 16-B of the Land
Acqui sition Act.

11. The Ilearned Senior Counsel appearing for the
petitioner also produced photographs which revealed that the
entire land is kept vacant and a small tenple is situated in the
subject land. Thus it is clear that no construction has been put
up by the petitioner and the land is still |Iying vacant.
Therefore, the petitioner had sent so nany representations to the
respondents 1 to 3 herein to initiate appropriate action to
renmove the encroachnents in the subject land. In fact, they also
filed the other wit petition in W, No.1396 of 2012 seeking
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direction directing the respondents 1 to 3 herein to renove the
encroachnents in the subject property. Therefore, the i npugned
order is nothing but directing the third respondent to send
proposal for recommendation to pass orders under Section 16-B of
the Land Acquisition Act, 1894.

12. In view of the above discussion, the inpugned order
cannot be sustained and it is liable to be set aside and this
Court deem it fit to direct the first respondent to conduct
enquiry with regard to sending proposal to the Governnment to pass
orders under Section 16-B of the Land Acquisition Act.
Accordingly, the inpugned order dated 02.01.2012 is set aside.
The first respondent is directed to issue notice to the
petitioner and the persons interested over the subject |and
within a period of two weeks fromthe date of receipt of copy of
this order and after giving them opportunity of hearing and
conducting fresh enquiry and pass orders on nerits and in
accordance with law to send proposal to the Governnent for
passi ng orders under Section 16-B of the Land Acquisition Act,
within a period of twelve weeks thereafter. It is nmade clear that
all the parties are at liberty to submt relevant docunents to
substantiate their respective contentions. Further, the first
respondent is directed to nake physical inspection of the subject
property, if required.

13. Wth the above directions, both the wit petitions
are disposed of. Consequently, connected m scell aneous petitions
are closed. No order as to costs.

Sd/ -
Assi stant Regi strar

/| True Copy//
Sub Assistant Registrar
| ok
To
1. The District Collector,
District Collector's Ofice,

Nanakkal District,
Namakkal
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2. The District Revenue Oficer,
Namakkal District,
Namakkal

3. The Revenue Divisional Oficer,
Ti ruchengode

4. The Assistant Conmm ssioner / Executive Oficer,
Arul m ghu Vi nayagar Thirukoil &
Arul mi ghu Mari anman Thi rukoi |,
Sengodanpal ayam Ti ruchengode Tal uk,
Namakkal District

+2cc to M. P.Valliappan, Advocate, S.R No.53314
+lcc to M.S.P.Yuvaraj, Advocate, S.R No.52868
+lcc to M. M S. Pal ani swany, Advocate, S.R No.52869
+1lcc to the Governnment Pl eader, S.R No.53127

WP. Nos. 1395 & 1396 of 2012

GJ(CO
SB(11/ 11/ 2021)
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