IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 26. 04. 2021
CORAM
THE HONOURABLE MR, JUSTI CE ABDUL QUDDHOSE
C. M A No. 1272 of 2016
and C. M A. No. 1438 of 2017
and C. M P. No. 9807 of 2016
C. M A No. 1272 of 2016
United India I nsurance Co. Ltd.,

No. 134, Greans Road,
IV Fl oor, Anna Sal ai,

Chennai — 600 006. ... Appellant / 2nd Respondent
Vs

1. P. Sumat hi

2. P. Nar asi mhan ... Respondents / Petitioner / 1st Respondent

C. M A No. 1438 of 2017

P. Sumat hi ... Appellant / Petitioner
Vs

1. P. Nar asi mhan

(RL remai ned exparte before the Forum

hence his presence may be di spensed wth)

2.United India Insurance Co. Ltd.,

No. 134, G eams Road,

IV Fl oor, Anna Sal ai,

Chennai — 600 006. ... Respondents / Respondents

Prayer in CMA 1272/2016: Civil M scellaneous Appeal filed under
Section 173 of the Mdtor Vehicles Act, 1988, against the award
and decree dated 10.2.2016 made in M C. O P. No. 2400 of 2013 on the
file of the Mdtor Accidents Cains Tribunal (In the IV Court of
Smal | Causes), Chennai.

https://hcservices.ecourts.gov.in/hcservices/



For Appel | ant . M. D. Bhaskar an

For Respondents : M.F.Terry Chella Raja for Rl
R2-served- No appearance

Prayer in CMA 1438/2017: G vil Mscellaneous Appeal filed under
Section 173 of the Mdtor Vehicles Act, 1988, against the Judgnent
and Decree dated 10.02.2016 nade in MA C T.0O P. No. 2400 of 2013
on the file of the Mdtor Accidents Cains Tribunal, |1V Court of
Smal | Causes), Chennai .

For Appel | ant . M.F.Terry Chella Raja

For Respondents : Rl - Exparte
M . D. Bhaskaran for R2

COVMON  JUDGVENT

C. M A No. 1272 of 2016 has been filed by the Insurance
Conmpany challenging the Award dated 10.02.2016 passed by the
Mot or Accident Cainms Tribunal (1V Court of Small Causes),
Chennai in MCOP. No. 2400 of 2013 on the follow ng grounds:

(a) The Tribunal failed to take note of the absence of
valid permt and fitness certificate to ply the vehicle and
therefore according to them the question of fastening the
liability on the Insurance Conpany will not arise.

(b) The Insurer (owner of the vehicle) having wllfully
violated the policy conditions, the clainmants are not entitled
for any conpensation fromthe |Insurance Conpany.

(c)The Tribunal failed to consider the evidence of RWM
and RW2 and has al so properly not appreciated the docunents filed
by the Insurance Conpany nanely Exs.Rl to R5.

2.C. M A No. 1438 of 2017 has been filed by the claimant
seeking for enhancenent of conpensation as according to her, the
conpensation awarded by the Tribunal wunder the Award dated
10. 02. 2016 passed by the Mditor Accident Clains Tribunal (IV Court
of Small Causes), Chennai in MCOP. No.2400 of 2013 which is also
the subject matter of C.M A No. 1272 of 2016 is inadequate and not
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a j ust conpensati on.

3. The Tribunal wunder the inpugned Award directed the
Appellant in C MA No.1272 of 2016 to pay a conpensation of
Rs.1,69,500/- to the «claimant who is the Appellant in
C. M A No. 1438 of 2017 a conpensation of Rs.1,69,500/- as detailed

her eunder :

Particul ars Anount (Rs.)
Disability 90, 000
Pai n and suffering 30, 000
Extra nouri shnment 5, 000
Transport to Hospital 5, 000
Damages to cl ot hes 1, 000
At t ender charges 6, 250
Medi cal expenses 15, 500
Fut ure Medi cal Expenses 5, 000
Loss of Incone 6, 500
Loss of Anenities 5, 000
Tot al Rs. 1, 69, 250/ -

The sane is rounded off to Rs.1, 69, 500/ -

4. Before the Tribunal, the Insurance Conpany has also
filed their counter wherein they have categorically stated that
the insured (owner of the vehicle) has commtted policy violation
by not having a valid fitness certificate.

5.RWM, the RTO official has also deposed before the
Tribunal that on the date of the accident, the insured Auto
bearing Registration No. TN 10-C 7233 was not possessing a valid
fitness certificate. Through RTO official, M.Karthik (RA), the
permt copy for the insured Auto has been nmarked as Ex. R3 before
the Tribunal. As seen from the permt, it got expired on
06. 06. 2010 itself whereas the accident happened on 08.02.2013.
Therefore, it is clear that the insured (owner of the vehicle)
who is the second respondent in C MA No.1272 of 2016 has
commtted policy violation. Despite the conclusive evidence
produced by the Insurance Conpany before the Tribunal that the
insured has conmtted policy violation, the Tribunal erroneously
di sregarded the evidence produced by the Insurance Conpany and
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has failed to grant pay and recovery rights to the Insurance
Conmpany which they are legally entitled to as per the settled
I aw. Therefore, based on the materials and evidence avail able on
record, this Court grants pay and recovery rights to the
I nsurance Conpany who is the Appellant in C.MA No.1272 of 2016
which the Tribunal has erroneously failed to grant under the
i mpugned Awar d.

6.1 nsofar as the quantum of conpensation awarded by the

Tribunal is concerned, this Court considering the nature of
injuries sustained by the claimant who is the Appellant in
C.M A No. 1438 of 2017 wll have to necessarily enhance the

conpensation for the foll ow ng reasons:

(a) The claimant who is the Appellant in C M A No. 1438 of
2017 has sustained the follow ng injuries:

(1) fracture of scapula bone on the right shoul der

(1i) fracture of right side of the 34, 4th and 5t" ribs

(ti1) breachial artery

(b) The Doctor has assessed the disability of the clai mant
at 60% but however, the Tribunal based on the fact that the
Doct or has not assessed the whole body disability has reduced the
disability of the claimant to 30%

(c) The claimant was admttedly hospitalized between
08.02. 2013 to 26.02.2013 at CGovernnent Stanley Hospital, Chenna
i.e. for a period of 19 days and thereafter after about one and
half years on 25.06.2014 she was once again hospitalized at
Sornam Hospital, Chennai and discharged on 30. 06. 2014. The
claimant has filed discharge sunmaries issued by the respective
hospital s which were marked as Exs.P3 and P5 before the Tri bunal
whi ch are al so not disputed by the Insurance Conpany as seen from
the evidence avail able on record.

(d)Considering the nature of injuries sustained by the
cl ai mant and considering the long period of her hospitalization,
this Court is of the considered view that the percentage of
disability fixed by the Tribunal at 30%is low and it has to be
enhanced to 45% by this Court. However, the basis for
calculation of the disability conpensation at Rs.3,000/- per
percentage of disability is a correct assessnent made by the
Tribunal as the year of the accident is 2013.
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7.Since the disability is enhanced from 30% to 45% by
this Court, the disability conpensation is also accordingly
enhanced to Rs. 1, 35,000/- by this Court from Rs. 90, 000/- fixed by
the Tribunal calculated at Rs.3,000/- per percentage of
disability for the 45% disability assessed by this Court.

8.Wth regard to the quantum of conpensation awarded by
the Tribunal under the heads pain and suffering, extra
nouri shnment, transport to hospital, damage to clothing, attender
charges, nedical expenses, future nedical expenses and |oss of
anenities are concerned, the sane is a just conpensation and does
not call for any interference by this Court. However
considering the nature of injuries sustained by the claimnt and
the long period of hospitalization, this Court is of the
considered view that the conpensation awarded by the Tribunal
towards |loss of inconme at Rs.6,500/- per nonth calculated for a
period of one nonth is low and it has to be enhanced and has to
be cal culated for a period of four nonths instead of for a period
of one nonth fixed by the Tribunal. Accordingly, the
conpensation towards |oss of incone is enhanced to Rs.26,000/-
(Rs. 6,500x 4 = Rs. 26, 000).

9. For the foregoing reasons, the conpensation awarded by
the Tribunal is enhanced to Rs.2,634,000/- from Rs.1, 69, 500/-
fixed by the Tribunal as detail ed hereunder:

Parti cul ars Awar d Amount Enhanced/ nodi
(Rs.) fied
anount (Rs.)
45% Di sability 90, 000 1, 35, 000

(cal cul ated Rs. 3,000/ - per
percentage of disability)

Pain and suffering 30, 000 30, 000
Extra nouri shment 5, 000 5, 000
Transport to Hospital 5, 000 5, 000
Damages to cl ot hes 1, 000 1, 000
At t ender charges 6, 250 6, 250
Medi cal expenses 15, 500 15, 500
Fut ure Medi cal Expenses 5, 000 5, 000
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Particul ars Awar d Anmount Enhanced/ nodi

(Rs.) fied
amount (Rs.)

Loss of | ncone 6, 500 26, 000
(calculated Rs.6,500 x 4

nont hs)

Loss of Anenities 5, 000 5, 000
Tot al Rs. 1, 69, 250/ - Rs. 2, 33, 750/ -
Rounded off to Rs. 1, 69, 500/ - Rs. 2, 34, 000/ -

10.In the result, the appeal filed by the Insurance
Conpany in CMA No. 1272 of 2016 is partly allowed by granting pay
and recovery rights to the Insurance Conpany.

11. Since the conpensation amount is enhanced by this
Court, the appeal filed by the claimnt in CVA No. 1438 of 2017 is
also partly allowed. The Insurance Conpany who is the Appellant
in CVA No.1272 of 2016 is directed to deposit the enhanced award
anount after deducting the anmobunt already deposited if any to the
credit of MCOP.No.2400 of 2013 before the Tribunal wthin a
period of eight weeks fromthe date of receipt of a copy of this
j udgnent . On such deposit being nmade, the Tribunal shal
transfer the amount lying to the credit of MCOP. No.2400 of 2013
to the bank account of the Appellant/claimant in CVA No.1438 of
2017 through RTGS within a period of one week thereafter.

12. The Appellant Insurance Conpany on deposit of the
entire anount assessed by this Court is entitled to recover the
same fromthe owner of the vehicle, who is the second respondent
in CVA No. 1272 of 2016 and the first respondent in CMA No. 1438 of
2017. No costs. Consequently, connected m scell aneous petition

is closed.
Sd/ -
Assi stant Regi strar
/| True Copy//
Sub Assi stant Regi strar
pam
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To

1. The 1V Judge,
The Motor Accident Cains Tribunal,
(Smal | Causes Court),
Chennai .

2. The Section Oficer
V. R Secti on,
H gh Court of Madras.
+1cc to Ms.M Mal ar, Advocate, S.R No. 25430

C. M A No.1272 of 2016 and
C. M A No. 1438 of 2017

KK( CO)
SB( 29/ 10/ 2021)
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