IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 12.02. 2021
CORAM
THE HONOURABLE Ms. JUSTI CE V. M VELUMANI
C. M A No.170 of 2021
N. Lakshmanan .. Appel | ant
Vs.

1. The Village Evangelisation of India M ssion,
No. 15/ 33, Radha Kri shna Nagar,
Thiruvottiyur,

Chennai - 600 019.

2. United India Insurance Conpany Limted,
Motor Third Party ClaimCell,
No. 134, G eans Road,
Chennai — 600 006. .. Respondents

Prayer: This Civil Mscellaneous Appeal is filed under Section
173 of the Mtor Vehicles Act, 1988, against the Judgnent and
Decree dated 14.02.2020 nmade in MC. O P.No.3270 of 2015 on the
file of the Mdtor Accident Cains Tribunal, Special Sub Court
No.l, Small Causes Court, Chennai.

For Appel | ant . M. K Varadhakanar aj
For R2 : M. C. Parant haman
JUDGMENT
Thi s G vil M scel | aneous  Appeal has been filed
chal l enging the contributory negligence fixed on the part of the
appel l ant as well for enhancenent of conpensation granted by the
Tribunal in the award dated 14.02.2020 nade in M C O P. No. 3270 of

2015 on the file of the Mditor Accidents Cains Tribunal, Special
Sub Court No.I, Small Causes Court, Chennai.
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2. The appellant is the claimant in MC O P.No.3270 of
2015 on the file of the Mdtor Accidents Cains Tribunal, Special
Sub Court No.l, Small Causes Court, Chennai. He filed the said
claim petition, claimng a sum of Rs.50,00,000/- as conpensation
for the injuries sustained by himin the accident that took place
on 14.02. 2015.

3. According to the appellant, on 14.02.2015 at about
21.00 hours, while he was riding the notorcycle bearing
Regi stration No. TN 07 S 4933 from Kasi nedu to West Mada Koil ATM
centre in the North to South direction on the Wst Mda Koil
Street, near H P.Petrol Bunk (Sri Rajeshwari Agency), the driver
of the car bearing Registration No. TN 04 T 8790 belonging to the
1st respondent drove the car w thout observing the Road Traffic
Rules in a rash and negligent manner from South to North
di rection, dashed against the notorcycle rode by the appell ant
and caused the accident. In the accident, the appellant fell down
fromthe notorcycle and sustained nultiple grievous injuries all
over his body. Therefore, he filed the said claim petition
claimng a sum of Rs.50, 00,000/- as conpensation for the injuries
sustai ned by him against the respondents, being the owner and
i nsurer of the car respectively.

4. The 1st respondent-owner of the car remained exparte
before the Tribunal .

5. The 2nd respondent -1 nsurance Conpany, being the insurer
of the car filed counter statenment and denied all the avernents
made by the appellant. The 27 respondent -1 nsurance Conpany denied
the manner of accident. The appellant only rode the uninsured
notorcycle without valid driving license at the tine of accident
by violating the rules and regulations, pleaded guilty and paid
fine of Rs.1,000/- for riding the wuninsured notorcycle and
Rs.500/- for riding the notorcycle without driving license. The
owner of the notorcycle rode by the appellant has to be inpl eaded
as necessary party in the claim petition. The 2" respondent
denied the age, avocation, inconme, nature of injuries and
disability suffered by the appellant. In any event, the quantum
of conpensation clained by the appellant is highly excessive and
prayed for dism ssal of the claimpetition.

6. Before the Tribunal, the appellant exam ned hinself as
P.W1 and 16 docunents were narked as Exs.Pl1 to P16. The 2nd
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respondent -1 nsurance Conpany did not let in any oral and
document ary evi dence. Dr. K. Thani gai mani was exam ned as C. W1 and
the Disability Certificate issued by the Regional Medical Board,
Governnment Stanl ey Hospital, Chennai was marked as Ex. ClL.

7.The Tribunal <considering the pleadings, oral and
docunent ary evi dence, held that the accident occurred due to rash
and negligent driving by both the driver of the car belonging to
the 1st respondent as well as due to negligence on the part of the
appel l ant, fixed 90% negligence on the part of the driver of the
car and 10% negligence on the part of the appellant for not
possessing valid driving license at the tinme of accident, awarded
a sum of Rs.3,42,200/- as conpensation and directed the 2n
respondent - I nsurance Conpany, being the insurer of the car to pay
a sum of Rs.3,07,980/- towards 90% of the award anount as
conpensation to the appellant.

8.Challenging the portion of the award fixing 10%
contributory negligence on the part of the appellant as well as
for enhancenent of conpensation, the appellant has come out with
the present appeal.

9. The |earned counsel appearing for the appellant
contended that the Tribunal erroneously fixed 10% contributory
negl i gence on the part of the appellant on the ground that he did
not possess driving license at the tine of accident. The acci dent
occurred only due to the negligence on the part of the driver of
the car belonging to 1st respondent and F.I.R was registered
agai nst the driver of the car. The Tribunal ought to have fixed
entire negligence on the part of the driver of the car bel onging
to 1st respondent. The appellant has taken treatnent as inpatient
for 8 days in two different spells from 14.02.2015 to 18.02. 2015
and 02.03.2015 to 04.03.2015 at Apollo Hospital, Chennai. He was
referred to the Regional Medical Board, Governnent Stanley
Hospital, Chennai. The Regi onal Medi cal Board, Governnent Stanl ey
Hospital, Chennai exam ned the appellant and certified that he
suffered 20% disability and issued Ex.Cl/disability certificate
to that effect. The Tribunal granted only a sum of Rs.60,000/-
towards disability at the rate of Rs.3,000/- per percentage of
disability. The appellant was aged 52 years, working as Sub
Inspector of Police at N4, Fishing Harbur Police Station,
Kasi nedu, Chennai and was earning a sum of Rs.40,000/- per nonth
at the time of accident. The Tribunal ought to have granted
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conpensation for loss of incone. Due to the injuries and
disability suffered by the appellant in the accident, he could
not do any work as he was doing earlier. A sum of Rs.20,000/-
awarded by the Tribunal towards future nedical expenses is
nmeagre. The total conpensation awarded by the Tribunal under
different heads are neagre and prayed for setting aside the
portion of the award fixing 10% contributory negligence on the
part of the appellant and for enhancenent of conpensati on.

10. Per contra, M . C. Par ant haman, | ear ned counse
appearing for the 2mM respondent contended that the accident did
not occur due to rash and negligent driving by the driver of the
car belonging to 1st respondent as alleged by the appellant. The
appellant only rode the wuninsured notorcycle wthout driving
| icense and caused the accident. The appellant is Sub |nspector
of Police and the Tribunal ought to have fixed entire negligence
on the part of the appellant and exonerated the 2nr respondent
fromits liability. The appellant has continued his job and he
has not proved that his salary was reduced and he was on | oss of
pay. In the absence of any evidence, the appellant is not
entitled for any conpensation for loss of incone. The appellant
has taken treatnent as inpatient for 8 days and the conpensation
awarded by the Tribunal under different heads are not neagre and
prayed for dism ssal of the appeal.

11. Heard the | earned counsel appearing for the appell ant
as well as the |earned counsel appearing for the 2n respondent-
I nsurance Conpany and perused the entire materials on record.

12.1t is the case of the appellant that while he was
riding his notorcycle on 14.02.2015 at about 21.00 hours from
Kasi mnedu to West Mada Koil ATM centre near H. P.Petrol Bunk (Sri
Raj eshwari Agency), the driver of the car belonging to 1st
respondent drove the car in a rash and negligent manner and
dashed on the notorcycle and caused the accident. 1In the
accident, the appellant sustained injuries and filed claim
petition claimng conpensation for the injuries. In support of
his case, he examned hinself as P.W1l, marked F.I.R and Rough
Sketch as Exs. P15 & P16 and other docunents. On the other hand,
it is the case of the 2" respondent-Insurance Conpany that the
accident did not occur as alleged by the appellant. The acci dent
has occurred only due to the negligence on the part of the
appel lant, who rode the wuninsured notorcycle wthout driving
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| icense and caused the accident. The 2" respondent did not
examne any wtness to prove their case that accident has
occurred due to the negligence of the appellant. The appellant in
cross examnation admtted that he did not possess driving
l'i cense and his vehicle was not insured at the tinme of accident.
The appellant admtted that he paid fine of Rs.1,000/- for
driving the uninsured vehicle and Rs.500/- for not possessing
driving license. The appellant is a Sub Inspector of Police
holding a responsible post. He has the duty to follow the
statutory provisions and also he is duty-bound to see that others
follow the statutory provision. |In the present case, the
appel lant who is a Sub Inspector of Police, hinself violated the
statutory provision by riding the notorcycle w thout insurance
and without driving license. The Tribunal considering the above
materials, fixed only 10% contri butory negligence on the part of

the appellant. In view of the above materials, 10% contributory
negligence fixed on the part of the appellant is not interfered
wit h.

13. As far as quantum of conpensation is concerned, the
appellant failed to prove that he has suffered | oss of incone and
he was on |oss of pay. He has taken treatnent as inpatient for 8
days in tw different spells from 14.02.2015 to 18.02.2015 and
02.03.2015 to 04.03.2015 at Apollo Hospital, Chennai. The
Tribunal considering the materials, granted conpensation under
different heads. The appellant was referred to the Regional
Medi cal Board, CGovernnent Stanley Hospital, Chennai. The Regi onal
Medi cal Board, CGovernnent Stanley Hospital, Chennai exam ned the
appellant and certified that appellant suffered 20% disability
and issued Ex.Cl/disability certificate to that effect. The
Tribunal considering Ex.Cl/disability certificate, awarded a sum
of Rs.60,000/- for 20% disability at the rate of Rs.3,000/- per
percentage of disability and the sane is neagre. This Court by
the judgnment reported in 2020 (1) TN MAC 617 [M Chi nnat hanbi Vs.
S. Deepa and another], fixed a sum of Rs.4,000/- per percentage of
disability for the accident occurred in the year 2014 & 2015 and
a sum of Rs.5,000/- per percentage of disability for the accident
occurred from the year 2016 onwards, due to raise in cost of
living. In the present case, the accident is of the year 2015. In
view of the same, a sum of Rs.4,000/- is awarded per percentage
of disability. Thus, the conpensation awarded by the Tribunal
towards disability is nodified to Rs.80,000/- (Rs.4,000/- X 20%
disability). Considering the nature of injuries and period of
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treatment taken by the appellant, the amount awarded by the
Tri bunal towards attendant charges is neagre and the sane is
enhanced to Rs.10,000/-. The Tribunal has not awarded any anount
towards | oss of anenities. Considering the nature of injuries and
disability suffered by the appellant, he would have suffered
i nconveni ence and would be facing disconfort in his life. Hence,
the appellant is entitled to a sum of Rs.15,000/- towards |oss of
anenities. The anounts awarded by the Tribunal under other heads
are just and reasonabl e and hence, the sane are hereby confirned.
Thus, the conpensation awarded by the Tribunal is nodified as

fol |l ows:
S. Description Anmpount awar ded Amount awar ded Awar d
No by Tri bunal by this Court confirmed or
(Rs) (Rs) enhanced or
grant ed
1. Disability 60, 000/ - 80, 000/ - Enhanced
2. Pain and 25, 000/ - 25, 000/ - Confirmed
suf ferings
3. Extra 10, 000/ - 10, 000/ - Confi r nmed
nour i shnment
Transportation 3, 000/ - 3, 000/ - Confi r med
Medi cal 2,22,188.50/ - 2,22,188. 50/ - Confi r ned
expenses
6. Attendant 2,000/ - 10, 000/ - Enhanced
char ges
7. Loss of future 20, 000/ - 20, 000/ - Confi r med
prospects
8. Loss of - 15, 000/ - G ant ed
anenities
Tot al Rs. 3,42, 188. 50/ - Rs. 3, 85,188.50/- Enhanced by
rounded off to rounded off to Rs. 38, 700/ -
Rs. 3, 42, 200/ - Rs. 3, 85,200/ - (Rs. 3, 46, 680/ -
90% of t he Rs.3,07,980/-  Rs.3,46,680/- Rs-3,07,980/-)

awar d anount

14.1n the result, this Gvil Mscellaneous Appeal is
partly allowed and the total conpensati on awarded by the Tri bunal
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at Rs.3,42,200/- is hereby enhanced to Rs.3,85,200/- together
with interest at the rate of 7.5% per annum from the date of
petition till the date of deposit. The 2" respondent-I|nsurance
Conpany is directed to deposit 90% of the award anount, (i.e.,
Rs. 3,46,680/-) now determined by this Court, along with interest
and costs, less the amount already deposited, if any, within a
period of six weeks fromthe date of receipt of a copy of this
judgnent, to the credit of MC. O P.No.3270 of 2015 on the file of
the Modtor Accidents Cains Tribunal, Special Sub Court No.l,
Smal | Causes Court, Chennai. On such deposit, the appellant is
permtted to withdraw the award anount, now determined by this
Court, along with interest and costs, less the anount if any,
al ready withdrawn by naking necessary applications before the
Tribunal. No costs.
Sd/ -
Assi stant Regi strar (Audit)

/| True Copy//
Sub Assistant Registrar
kr k
To
1. The Speci al Subordi nate Judge No. I,
Mot or Accidents C ains Tribunal,
Smal | Causes Court,
Chennai .
2. The Section O ficer,
VR Secti on,
H gh Court, Madras.

+1cc to M s. C. Parant hanan, Advocate, S.R No.8079
+lcc to M. K Varadha Kamaraj, Advocate, S.R No.8202

C. M A No.170 of 2021

SSV( CO)
SB( 03/ 09/ 2021)
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