IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 06.01. 2021
CORAM
THE HON BLE MR JUSTI CE S. M SUBRAMANI AM

C.M A No.2 of 2015
and
M P No.1 of 2015

M Vel usany ... Appellant / Plaintiff
Vs.

. Myl at hal

. A. Mar agat hamani @ Bagyammal
. Aruchany

. Jot hi mani

. Rat hamani

. Vel umani

~N o O b~ W DN P

. Bhuvaneswar i

Ramat hal (di ed)

8. K. M Nat ar aj an

9. M Subr amani am

10. N. Sel var aj

11. Lakshm

12. S. Kavi t ha

13. Ruknmani ... Respondents / Respondents

Prayer : G vil Mscellaneous Appeal filed under Order 43 Rule 1
of CPC, against the Fair and final orders dated 16.09.2014 nade
in A S.No.3 of 2012 on the file of V Additional D strict Judge
and Sessions Court, Coinbatore remanding the case to O S. No. 315
of 2006 dated 20.10.2011 on the file of the Principal
Subor di nat e Judge, Coi nbatore.
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For Appel | ant : No appear ance
For Respondents : Batta due
JUDGMENT

The fair and final order dated 16.09.2014 nmde in
A.S. No.3 of 2012 on the file of V Additional District Judge and
Sessions Court, Coinbatore, remanding the case to O S. No.315 of
2006 on the file of the Principal Subordinate Judge, Coi nbatore,
i's under challenge in the present civil mscell aneous appeal.

2. The case on hand is remanded for the purpose of
receiving additional witten statenent and reply statenent, if
any, by the plaintiff by giving an opportunity to produce the
rel ease deed dated 25.09.1980 and proof of the sanme in the
manner known to law and to question the sanme by way of cross
exam nation of the wtnesses. The renmand order passed by the
first appellate Court in A S No.3 of 2012 is questioned by the
appellant herein nerely on the ground that the respondents were
provided with an opportunity before the Trial Court and such
opportunity was not utilised and therefore, the first Appellate
Court has commtted an error in remandi ng the matter back.

3. It is contended that under Order 41 Rule 21 of C P.C,
the additional witten statenment cannot be filed at the bel ated
stage. The Trial Court decreed the suit after an el aborate trial
and therefore, remanding the matter for re-trial would cause
i nconveni ence to the parties. The remand woul d pave way for the
respondents to fill up the lacunae in the suit.

4. The suit was instituted by the appellant for partition
and for appointnment of a Comm ssioner to divide the properties.
The suit was decreed in favour of the appellant. Thus, the
defendants filed the first appeal and the first Appellate Court
remanded the matter back for filing additional witten statenent
and to provi de opportunity.

5. The findings of the Trial Court is relevant to decide
the present appeal. The paragraph Nos.15 and 16 of the judgnent
are extracted hereunder:

“15. After enquiry this Court is satisfied
that the appellant had established that the plaintiff
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had executed a rel ease deed dated 25.09.1980 was not
wthin the know edge of the appellants being the
legal heirs of Aruchanmy and the plaintiff who had
executed the said release deed and the 27 defendant
K. M Nat araj an son of Mithappa Gounder who had al so
released his share in the property had failed to
bring to the knowl edge of the appellants. It was
argued on behalf of the appellant that the said
K. M Nat araj an though released his interest in the
property later on due to increasing value of the
property wanted to gain the sanme wthout any right
having released the sane in favour of the other co
owners of the property. This Court is satisfied that
the appellants had conplied with condition for the
receiving the additional evidence i.e., release deed
that was not nmade available to them despite they had
exercise the due diligence and as such the petition
filed by the appellant under order 47 rule 27 CPCis
al | owed.

16. Partition does not create any new right
over the parties and however it is only division of
property according to the respective shares. Wen the
appel lants contends that the plaintiff has no right
to claim partition having released the sane by
executing the release deed it has to be received and
since the appeal being the continuation the suit the
appel l ant nmust be given an opportunity to put forth
their defence upon the rel ease deed and hence w t hout
going into the nerits, the appeal is disposed of with
alimted point that in view of allowi ng the petition
for receipt of addition evidence the prelimnary
decree passed by the lower court is set aside and it
was directed to take of the mater afresh with the
specific point for consideration that was fornul ated
her eunder :

1. Whether the plaintiff had executed a rel ease deed
dated 25.09.1980 and whether it is valid and binding
upon hi n?

2. Wether the plaintiff is entitled for the relief
of partition and separate possession of the suit
property as prayed for by hin®
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Accordingly, the point for consideration was
answered in favour of the appellants to the limted
extent of setting aside a prelimnary decree passed
by the |l ower court in view of allow ng the appellants
to adduce the additional evidence.

In the result,

1. The appeal is allowed wthout cost.

2. The Decree and Judgnent of the Trial Court dated
20.10. 2011 is hereby set aside.

3. The matter is remanded to the Court of Principal
Subor di nat e Judge, Coi nbatore for adduci ng additi onal
evidence by the appellants by receiving the
additional witten statenent and reply statenment if
any by the plaintiff and by giving an opportunity to
produce the release deed dated 25.09.1980 and proof
of the sanme to the manner known to |law by giving an
opportunity to the plaintiff to question the sanme by
way of cross exam nation of the w tnesses.

4. The concerned Trial Court is hereby directed to
frame the issue as formul ated above and to di spose of
the case by hinself according to | aw.

5.Both parties are directed to appear before the
Court of the Principal Subordinate Judge, Coinbatore
on 15. 10. 2014.

6. In view of the findings cited supra, this Court is of
the considered opinion that there is no infirmty as such in the
decision arrived by the first appellate Court to remand the
matter back for trial. However, the suit is of the year 2006 and
therefore, the Trial Court is directed to dispose of the suit as
expeditiously as possible and preferably within a period of six
nonths from the date of receipt of a copy of this order. The
parties to the suit are directed to cooperate for the earlier
di sposal of the suit. The Trial Court should decline unnecessary
adj ournnments on flimsy grounds if sought for by the parties to
the suit. The adjournnments sought are to be granted only on
genui ne grounds and by recording reasons. Thus, the Trial Court
Is expected to proceed with the case wthout granting any
unnecessary adjournnents either at the instance of the parties
or by the Courts.

7. Accordingly, the Judgnent and Decree dated 16.09.2014
in A S. No.3 of 2012 stands confirnmed and consequently, the civil
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m scel | aneous appeal in C MA No.2 of 2015 stands dism ssed. No
costs. Consequently, connected m scell aneous petition is closed.

Sd/ -
Assi stant Registrar (CS-VI)

/'l True Copy //

Sub Assi stant Registrar
gsk

To

1. The V Additional District Judge and Sessions Court,
Coi nbat ore.

2. The Principal Subordinate Judge,
Coi nbat or e.

3. The Section Oficer,
V. R Secti on,
H gh Court, Madras.

C. M A No.2 of 2015
and
MP No.1 of 2015

CNR( CO)
RVM 16/ 09/ 2021)
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