IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 25.01. 2021
CORAM
THE HONOURABLE MR. JUSTI CE D. KRI SHNA KUVAR
C. M A NO 1956 OF 2012

M nor Raj asekar
rep. by next friend nother Madhammal ... Appellant / C ai mant

. Vs. .

1. K. A Abdul Hadhi & Bros.
(A partnership firmrep. by
Managi ng Partner K. A Abdul Hadhi),
Dol ath Beedi Mrs.,
17, Fort Street,
Tirupattur,
Vellore District. ... 1st Respondent / 1st Respondent

2.Oiental Insurance Conpany Ltd.,
Branch O fice,
12, Katpadi Road,
Gudi yat ham 632 602,
Vellore District. ... 2" Respondent / 2 Respondent

Prayer : This Cvil Mscellaneous Appeal is filed under Section
173 of Modtor Vehicles Act, 1988, against the judgnent and award
passed by the |earned Additional Sub Judge, (MACT), Krishnagiri
in MC. O P.No.476 of 2009 dated 06.01.2012.

For Appel | ant : M . P. Mani
For Respondent-1 : No Appear ance
For Respondent-2 : M . N. Sanpat h

JUDGMENT

Bei ng aggri eved by the award passed by the Mdtor Accident
Clainms Tribunal /| learned Additional Sub  Judge, ( MACT) ,
Krishnagiri in MC O P.No.476 of 2009 dated 06.01.2012, the
appel I ant/cl ai mant has preferred the present appeal.

2. Heard M.P.Mni, |earned counsel appearing on behalf
of the appellant and M.N Sanpath, |earned counsel for the
second respondent/Insurance Conpany. Inspite of the notice

served on the first respondent, none appears on his behalf.
Hence, the appeal is taken up today for final disposal.

https://hcservices.ecourts.gov.in/hcservices/



3. The brief facts of the case are as foll ows:

a) On 15.07.2006 at about 2.00 p.m, when the
claimant/appellant was travelling in a notor cycle bearing
regi stration No.TN-29-H 9241 as pillion rider along with two
others in the said vehicle, the first respondent vehicle viz.
Tenpo Van bearing registration No. TN 23-W5032 insured with the
second respondent herein canme in the opposite direction in a
rash and negligent manner dashed agai nst the notor cycle causing
injuries to the driver of the notor cycle as well as the
cl ai mant/ appel | ant herein. Hence, the claimnt/appellant had
filed a claim petition before the Tribunal claimng a sum of
Rs.7 lakhs as conpensation for the injuries sustained in the
acci dent.

b) Before the Tribunal, wtnesses P.W1 to P.W3 were
exam ned and exhibits Pl to P11 were marked on the side of the
claimants whereas R W1 was exam ned and exhibits RL to R3 were
mar ked on the side of the respondent I|nsurance Conpany. Af ter
anal yzing both the oral and docunentary evidences, the Tribunal
canme to the conclusion that the accident had occurred only due
to the rash and negligent driving of the driver of the first
respondent’'s vehicle. Since the nane of the driver of the Tenpo
Van was not found in the petition and he did not also have a
proper and valid driving license at the tine of the accident,
the second respondent |[Insurance Conpany is absolved from the
liability. However, the Tribunal has directed the Insurance
Conmpany to pay and recover the conpensation anpount  of
Rs. 66,000/- with interest at the rate of 9% p.a. awarded to the
cl ai mant/ appel l ant herein from the owner of the vehicle/first
respondent herein.

c) The break-up details of the award passed by the
Tribunal is as follows:

S. Heads Amount s (Rs.)
No.
1 Tenporary disability 40, 000
2 Nutritious food 3, 000
3 At tendant benefits 3, 000
4 Pai n and sufferings 10, 000
5 Loss of anenities 10, 000
Tot al 66, 000

4. Aggrieved over the sane, the claimant/appellant has
preferred the present appeal for enhancenent of conpensati on.

5. The learned counsel for the appellant submtted that
the Tribunal had erred in taking the percentage of disability
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assessed by the doctor P.W3 / Dr.S Krishnakumar wholly and only
It has taken 20% disability to arrive at the loss of disability.
He further submtted that taking into account 35% disability
assessed by the doctor, the anpbunt has to be nodified under the
sai d head. He also submtted that the anbunt awarded by the
Tri bunal under the other heads needs enhancenent.

6. On the other hand, the I|earned counsel for the
| nsurance Conpany submitted that the Tribunal accepting their
contentions in respect of violation of policy had absolved their
liability but however directed the Insurance Conpany to pay the
conpensati on anount and recover the sane from the owner of the
vehi cl e. He submtted that since there is violation of policy
conditions, the Insurance conpany has to be exonerated from
payi ng the conpensation to the claimnt and pleaded to direct
the first respondent to pay the conpensation anount.

7. On perusal of the records, it is seen that P.W3
Dr. S. Kri shnakumar had assessed the disability at 35% and hence
this Court opines that the Tribunal had wongly taken the
disability at 20% On fixing the disability at 35% a sum of
Rs. 70, 000/ - has been arrived for the disability sustained by the
cl ai mant / appel | ant at the accident t hat took place on
15. 07. 2006. Considering the nature of injuries sustained by the
claimant/appellant, the anmount awarded under the heads of
nutritious food and attendant benefits by the Tribunal are

enhanced to Rs.5000/- each. In respect of other heads, this
Court is of the view that the anmount awarded by the Tribunal is
reasonable and warrants no interference. In regard to the

contention of the Insurance Conpany, this Court accepts the
findings of the Tribunal in directing the Insurance Conpany to
pay the conpensation anmount and recover the sane from the owner
of the vehicle as per the dictum laid down by the Hon'ble Apex
Court in Anu Bhanvara etc. V. |Iffco Tokio GCeneral Insurance
Conmpany Limted & Ohers in Gvil Appeal Nos.6231-6232 of 20109.
Hence the award passed by the Tribunal is nodified by this Court
to the followi ng effect: -

S. Heads Anmpunt Anmount
No. awar ded by granted by
the Tri bunal this Court
(Rs.) (Rs.)
1 Tenporary disability 40, 000 70, 000
2 Nutritious food 3, 000 5, 000
3 At t endant benefits 3, 000 5, 000
4 Pai n and sufferings 10, 000 10, 000
5 Loss of anenities 10, 000 10, 000
Tot al 66, 000 1, 00, 000
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8. Accordingly, the Gvil Mscellaneous Appeal filed by
the claimant/appellant is allowed. As per the findings of the
Tribunal, this Court directs the second respondent/Insurance
Conpany to pay and recover the conpensation awarded to the
claimant from the owner of the vehicle/first respondent herein
The I nsurance Conpany is directed to deposit the entire/bal ance
of the conpensation anmount awarded to the appellant less the
anount deposited if any, before the Tribunal within a period of
8 weeks from the date of receipt of a copy of this order. On
such deposit being nmade, the appellant/claimant is entitled to
wi thdraw the sane on filing appropriate petition before the

Tri bunal . It is also made clear that the rate of interest
woul d be 7.5% p.a. for the enhanced conpensation anount fromthe
date of appeal till the date of realization.

9. In fine, the Cvil Mscellaneous Appeal is allowed.
There shall be no orders as to costs.

Sd/ -
Assi stant Regi strar

/'l True Copy //

Sub Assistant Registrar
DP

To
1. The Additional Sub Judge,
(The Motor Accident Cains Tribunal),
Krishnagiri.
2. The Section Oficer,
V. R Section,
Hi gh Court, Madras.
+1lcc to M. P.Mani, Advocate SR No.4420
C. M A No. 1956 of 2012

PVS( CO)
RVM 04/ 10/ 2021)
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