BAI L SLIP

The Petitioners/Accused nanely (i) Sheik Altaf, S/o.Sheik
Jailani and (ii) V.Ashokumar, S/ o.Varagasany iin CRL A Nos.29 &
39 of 2021 respectively were released on bail as per the order
of this court dated 25/01/2021 & 02/02/2021 in Cl M Nos.564 &
878 of 2021 respectively in Ol A 29 & 39 of 2021.

IN THE H GH COURT OF JUDI CATURE AT MADRAS

Reserved on : 27.04. 2021
Pronounced on : 26. 08. 2021
Cor am

THE HONOURABLE MR, JUSTI CE P. VELMURUGAN

Crim nal Appeal Nos.29 and 39 of 2021

Shei k Al t af

S/ 0. Shei k Jai | ani Ca Appellant in Crl.A No.29 of 2021

V. Ashokumar

S/ o. Var agasany ... Appellant in Crl.A No.39 of 2021
Vs.

The State Rep. by

The I nspector of Police

Par angi pettai Police Station

Cuddal ore.

(Crime No. 237 of 2012) ... Respondent in both the Appeals

Common Prayer : Crimnal Appeal filed under Section 374(2) of
Crimnal Procedure Code, praying to call for the records and
set-aside the sentence and conviction inposed by the Hon'ble
Sessions Judge, Mhila Court, Cuddalore in S.C No.20 of 2016
dated 23.12.2020.
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For Appellant in Crl.A No.29 of 2021 : M.R Abdul Mibeen
For Appellant in Crl.A No.39 of 2021 : M. K Sukumaran

For Respondent in both Appeals . M. K Mt han
Gover nnment Advocate (Crl. Side)

COMVON JUDGVENT

The 1st accused in S.C No.20 of 2015 has filed Crl.A No.39 of
2021 and the 2mM accused has filed Crl.A No.29 of 2021. These
Crimnal Appeals have been filed by the appellants against the
conviction and sentence dated 23.12.2020 passed by the |earned
Sessi ons Judge, Mahila Court, Cuddalore in S.C No.20 of 2016.

2. Since, both the appeals are arising out of the sane
crinme, these appeals are heard together and disposed of by this
comon j udgmnent .

3. The respondent police registered the case against the
appellants herein and two others for the offence under Sections
294 (b) and 506(ii) IPC and during inquest, they altered the
charges for offences punishable under Sections 294(b), 506(ii),
324 and 307 IPC read with Section 4 of Tam| Nadu prohibition of
Wnen Harassnment Act 2002. After conpleting the investigation,
they laid charge sheet before the District Minsif cum Judici al
Magi strate, Portonovo, and the |earned Magistrate taken up the
charge sheet on file in PRC No.47 of 2013 and conmitted the case
to the learned Principal District and Sessions Judge, Cuddal ore,
since the offences are exclusively triable by the Court of
Session. The learned Principal D strict and Sessions Judge after
conpleting the fornmalities had taken up the case on file in
S.C. No.20 of 2016 and nade over the case to Mhila Court,
Cuddal ore since one of the victim is a female. The |earned
Special Judge after conpleting the formalities, framed the
charges against the appellants and 2 others. Al to A3 were
charged for offences punishable under Sections 307 read with 34
| PC (Two Counts) and A4 was charged for the offences punishable
under Section 307 read with 109 IPC (two counts). Further, Al
was al so charged for offence under Sections 294(b), 506(ii) |PC

4. On the the side of the prosecution, during trial in order
to prove the case of the prosecution as many as 16 w tnesses
were examned as P.W1 to P.W16 and 18 docunments were marked as
Exs. Pl to P18 besides, 7 material objects were nmarked.

https://hcservices.ecourts.gov.in/hcservices/



5. After conpleting the examnation of the prosecution
Wi tnesses, incrimnating circunstances «culled out from the
evidence of the prosecution wtnesses were put before the
accused by questioning under Section 313 C.P.C. with reference
to incrimnating circunstances appeared against them and they
denied the sane as fal se and pl eaded not guilty.

6. On the side of the defence, one w tness was exam ned as
D.W1 and one docunent was narked as Ex. D1.

7. On conpletion of trial and hearing the argunents advanced
on either side and considering the materials on record, the
trial Court acquitted A3 and A4 from the charges framed agai nst
them Al was acquitted of the charges under Sections 307 read
with 34 (two counts), 294(b) and 506(ii) IPC and A2 was
acquitted from the charge under Section 307 read with 34 |PC

(Two counts). However, Al and A2 were convicted for the
of fences punishable under Section 324 read with 34 IPC on two
counts and sentenced to undergo sinple inprisonment for a

period of 2 years each and to pay a fine of Rs.5,000/- each in
default, to undergo a further period of six nonths sinple
I mprisonnment on each count. Challenging the said Judgenent of
conviction and sentence, the present appeals in Cl.A No.39 of
2021 COl.A No.29 of 2021 have been filed by Al and A2
respectively.

8. The learned Counsels for the appellants Al and A2 would
submt that the prosecution has failed to establish the case and
to prove the charges |eveled against the appellants. Thereby,
the trial Court rightly acquitted Al from the charges punishable
under Sections 307 read with 34 (two counts), 294(b) and 506(ii)
|PC and A2 from the charges punishable under Section 307 read
with 34 IPC (Two counts). However, the trial Court wongly
convicted the appellants for the offences punishable under
Section 324 read with 34 I PC on two counts.

8.1 The |l earned Counsels would further submt that even the
defacto conplainant P.W1 has turned hostile and he has not
supported the case of the prosecution. P.W7 is the hearsay
W tness. Except P.W2 and P.W3, all the independent w tnesses
i.e. P.W.5 6, 8 9, 10 and 11 have turned hostile and they
have not identified the accused and the other wtnesses are
official wtnesses. There is no evidence from the hostile
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W tnesses to point out the guilt of the appellants. The Mhazar
and observation Mazahar w tnesses have also not supported the
case of the prosecution. The prosecution had not identified the
accused and the appell ants have been wongly convi cted.

8.2 The learned Counsels would further contend that though
P.W2 and P.W3 are injured w tnesses, they have not | odged any
conpl ai nt. The trial Court finding that the intention and
notive to kill the wtnesses P.W2 and P.W3 was not
established by the prosecution and none of the independent
W t nesses had supported the case of the prosecution, had rightly
acquitted the appellants of the charges punishable under
Sections 307 read with 34, 294(b) and 506(ii) I1PC however,
wrongly convicted the appellants for the offences under Section
324 read with 34 IPC which warrants interference. Further, the
medi cal report-Ex.P.10 clearly shows that the injury sustained
by P.W3 is a sinple injury and therefore, the sentence of two
years and fine of Rs.5,000/- is highly disproportionate.

8.3 The Ilearned Counsels would submt that there are
material contradictions in the statenents between P.W2 and
P.W3 and also in the statenents of the Investigating Oficer
and P.W3. The learned trial Judge has ignored to appreciate the
material contradictions and also failed to appreciate the
evidence of the defence wtness-D.W1 and the docunentary
evi dences and wongly convicted the appell ants.

8.4 The |earned Counsel for the appellant in Crl.A No.29 of
2021 would submt that insofar as the appellant / second accused
Is concerned, only P.W2 has stated that he was riding the
vehi cl e whereas, P.W3 the injured victim had not identified
the appellant. Even P.W12 who is the owner of the vehicle had
not identified the appellant. Further, the prosecution has
failed to establish the common intention between AL and A2. Even
assum ng that A2 had acconpanied Al at the tinme of conm ssion of
of fence, nere participation with others cannot nmake out a common
intention of others who involved in the crinme. The prosecution
has not opposed the objective test to establish the subject
el enent of conmon intention. Hence, the Judgnent of the Sessions
Judge is liable to be set aside.

9. The |earned Governnent Advocate (Cl. Side) submtted
that the prosecution has clearly established the case beyond
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reasonabl e doubt. Though P.W1 the defacto conplainant turned
hostile, P.W2 and P.W3 who are injured witnesses have clearly
spoken about the incident and they have identified the main
accused/ Al. Under the instigation of A4, A3 was watching the
novenent of the public at the place of occurrence and Al and A2
wth a comon intention, had caused injuries to the wtnesses
P.W2 and P.W3. P.W4 the Scientific Oficer of the Chennai
Forensi c Sci ence Departnent, has clearly deposed that the sanple
of material object had contained Acid content. P.W7 who was
wor king as Assistant Professor in the Annamalai University is
the hearsay w tness and he has spoken about the incident that he
heard. P.W13, the Chief Cvil Surgeon has stated that the
Doctor who has examined P.W2 and P.W3 has opined that P.W2
sustained grievous injury and issued Ex.P.9-wound certificate
along with accident register and she has also opined that P.W3
sustained sinple injury and the wound certificate-Ex.P.10.
Therefore, the nmedical evidence as well as the expert's evidence
corroborated with the evidence of the injured w tnesses. Though
the independent wtnesses not supported the <case of the
prosecuti on, the evidence of the injured w tnesses are cogent
and consistent and the nedical evidences also corroborated the
same and there is no reason to discard the evidence of the
infjured witnesses P.W2 and P.W3. Further, the report of the
Forensic lab also confirned that the sanple sent to them was
found to contain acid content. Therefore, the involvenent of the
Al and A2 has been proved by the prosecution. Though the
of fences puni shabl e under section 307 read with 34 not proved,
fromthe evidence of PPW2 and P.W3 injured witnesses and the
medi cal evidences, the trial Judge has rightly found guilty of
Al and A2 for the offences punishable under Sections 324 read
with Section 34 IPC. Therefore, there is no nmerit in the appeals
and they are liable to be dism ssed.

10. Heard the learned Counsels for the appellants and the
| earned Governnent Advocate (Crl. Side) appearing for the
respondent and perused the nmaterials on record.

11. The case of the prosecution is that P.W2 and P.W3
hailed from Wst Bengal and they were doing Ph.d in Annanal ai
University. Wile so, on 08.06.2012 at about 2.30 p.m P.W2 and
P.W3 were comng out of the college canmpus for lunch and while
they were wal king near a Mirugan tenple, sonebody pushed P.W2
due to which, he fell down and P.W3 felt burning sensation on
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her back just below the shoulders. At that tinme, P.W2 and P.W3
saw two persons riding a notorcycle bearing Registration No. TN
31-AU- 0181 and Al aimng the face of P.W3, threw acid which was
filled in a syringe. Luckily, the unbrella which was carried by
P.W3 prevented her fromthe attack and she did not sustain any
injury on her face. However, the unbrella got charred and she
sustained injuries on her back of neck, back, shoulder and hair.
| mediately P.W2 and P.W3 chased Al and A2 and stopped the
notorcycle. P.W2 pulled both the accused down and caught hold
of Al and when he renoved the handkerchief, they identified Al
Since, it was lunch tinme, many other research scholars and | ocal
peopl e gathered at the scene of occurrence. In that situation in
order to escape, Al took a wooden |log and gave a blow on the
right wist of P.W2 due to which, he sustained grievous
injuries. Wen P.W2 and P.W3 had asked Al that why did he do,
for which, he uttered the nane of A4 and told that A4 only told
him to do so. Thereafter, they were taken to hospital. On the
sane day at about 3.30 Al went to liquor shop and having entered
into an altercation with the salesman of the shop by uttering
obscene words and threatened him | medi ately, P.W1/the
salesman lodged a conplaint wth the Parangipettai police
station. On receipt of the sanme, the respondent police
registered a case in Crinme No.237 of 2012 for the offences under
Sections 294(b) and 506(ii) IPC and went to the scene of
occurrence for and prepared observation mahazar and rough
sket ch. At that time, it was learned that Al was the one who
involved in the incident of pouring acid on two students and he
recorded the confession statenment voluntarily given by Al who
was brought by P.W1l/the defacto conplainant to the police
station pursuant to which, Al took the police party to a place
opposite to the Mirugan tenple at Kodi mara Street in
Par angi pettai from where Al produced an wunbrella, disposable
syringes (two units), a pair of gloves, and notorcycle bearing
registration NO TN-31-AU- 0181. Thereafter, the notorcycle was
identified by P.W12, its owner who had stated that Al used to
take the vehicle from him Thereafter, the Special Sub Inspector
went to the place where the first incident took place and
prepared the observati on mahazar and rough sketch and during the
course of enquiry, it revealed that the accused had also
commtted the offences puni shable under Sections 324 and 307 |PC
and Section 4 of Tam | Nadu Prohibition of Wnen Harassnent Act
and thereby, altered the offences. After conpleting the
i nvestigation, the respondent police filed the charge sheet for
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t he of fences punishable under Sections 294(b), 324, 326, 324,
326, 307 and 506(ii) IPC

12. In this case, since this Court is the appellate Court
and final Court of fact finding, it has to re-appreciate the
evidence and to give its findings. Accordingly, this Court
pursued the entire materials and Judgnent of the trial Court.

13. The trial Court framed charges against the accused as
stated above and in order to substantiate the charges franed
agai nst the accused, on the side of the prosecution totally 16
W tnesses were exam ned and 18 docunents were marked, besides 7
mat eri al objects were exhibited.

14. Qut of the 16 wtnesses, P.W1l is the defacto
conplainant and he has not supported the ~case of the
prosecution. However, P.W2 and P.W3 who are the injured
W tnesses have clearly narrated the incident that they have cone
from West Bengal and doing their P.hd. at Annanalai University
and A4 was their guide. Wile so, A4 devel oped enmty with P.W2
and P.W3 and used to torture themin nany ways. On the date of
occurrence, in order to take vengeance of the enmty, A4 wth
the help of other accused caused injuries to P.W2 and P.W3.
Though the prosecution failed to establish the conmon intention
anong the four accused, the injured witnesses P.W2 and P.W3
who are the scholars, have clearly identified AL and they have
stated that when P.W2 and P.W3 were walking outside the
canmpus, both Al and A2 cane in a two wheeler and pulled P.W2.
Wen he fell down, Al threw acid on P.W3. Luckily, the
unbrella which was carried by P.W3 prevented the attack of the
accused to sone extent. Thereafter, P.W2 and P.W3 nanaged to
chase Al and A2 and caught hold of Al and renoved his
handkerchi ef which was tied to hide his face and identified the
culprit as Al. Though P.W3 in her evidence has stated that
she is not sure about the identity of the rider of the
notorcycle, however P.W3 has clearly identified that Al is the
person who was seated in the pillion and threw acid on P. W3 and
attacked himw th wooden log. Further, P.W2 has also identified
that A2 is the person who was driving the notorcycle. Therefore,
the prosecution has established the case in identifying Al and
A2 and there is no dispute in identification of Al and A2.
However, the prosecution has not established any |ink between
Al, A2 with A3 and A4.
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15. P.W2 one of the injured witness has clearly stated that
A2 was the rider of the two wheeler in which Al was a pillion
rider and they were covering their faces w th handkerchief. Wen
Al pulled P.W2 the injured witness, P.W2 fell down. At that
time, Al pressed the syringe which was filled with acid aimng
the face of P.W3. Luckily, P.W3 was carrying an unbrella which
prevented her from the attack of the accused and thereby, she
did not sustain any injury on her face. However the unbrella got
charred and she sustained injuries on her back side of the neck,
back shoul der, hand and hair. Imrediately, P.W2 chased the
accused and stopped their notorcycle and pushed both the accused
down and caught hold of the first accused and when he renoved
the handkerchief from the face of Al, he saw his face and
identified himand P.W3 who al so chased them had seen the face
of Al. Since the incident had happened during lunch tinme, many
other Research Scholars and |ocal people had gathered and
surrounded both Al and A2 and thereby, in order to escape, Al
took a wooden | og and gave a blow on the right wist of P.W2
due to which, his hand got nunb and he could not feel the pain.
However, he managed to caught hold of the shirt of Al and asked
him why did he do that for which, Al has replied that A4 only

told him to do so. Therefore, it is clear that wunder the
i nstigation of A4, Al and A2/ the appellants have caused
infjuries to P.W2 and P.W3. However, both the injured
Wi tnesses P.W2 and P.W3 have not spoken anything about the
third accused. Further, it was not proved that only A4 had

instigated the other accused. In the absence of cogent evidence
agai nst A3 and A4, the trial Court acquitted both A3 and A4 from
the charges franmed against them Though, P.WJ5,6,8 and 9 had
given statenents before the police, subsequently they have not
supported the case of the prosecution and during exam nation of
W t nesses, they turned hostile. Though, the i ndependent
W t nesses have not supported the case of the prosecution, P.W2
and P.W3 who are injured witnesses have clearly narrated the
incident. P.W4 the Scientific Oficer has given a report that
the material object was found wth acid content. P.W7 Assistant
Professor in the Annamalai University has stated that he heard
about the incident through his College Dean at about 3 p.m on
08.06.2012 and as per the instruction of his Dean, he went to
police station and saw P.W1l and P.W2 in the police station.
P.W13 Chief Gvil Surgeon has clearly stated that the Doctor
who treated P.W2 and P.W3 has opined that the injuries
sustained by the P.W3 is grievous in nature and in order to
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prove the same the wound certificate was marked as Ex.P.9 and
further she has opined that the injuries sustained by P.W2 are
sinple in nature and in order to prove the sane t he wound
certificate was marked as Ex.P. 10.

16. On a conbined reading of evidence of P.W2 and P.W3
injured wtnesses, P.W4 Scientific Oficer, P.W7 Assistant
Professor in Annamalai University, P.W13 Chief Gvil Surgeon,
Ex.P.2 Chem cal report, and Exs.P.9 and 10 wound certifi cates,
this Court finds that Al and A2, the appellants herein have
commtted the offences punishable under Section 324 and read
with 34 IPC. On the date of occurrence, Al and A2 cane in a
two wheel er and Al poured acid on P.W3 and also attacked
PW2 wth woden |og and caused him grievous injuries.
Therefore, it is clear that both of them have got comon
intention and the wound certificates reveal that P.W2 and
P.W3 sustained injuries due to the attack nade by Al and A2.
Therefore, this Court finds that the appellants herein have
caused the injuries on P.W2 and P.W3 and the chem cal report
and the wound certificates al so strengthens the sane.

17. In the opinion of this Court, the trial Court has
rightly appreciated the entire evidence and this Court does not
find any nerit in the appeal. Though the trial Court acquitted
all the accused from the other offences, however convicted Al
and A2 for the offences punishable under Sections 324 read with
34 IPC. This court does not find any reason to discard the
evidence of the injured witnesses P.W2 and P.W3. Though the
accused attenpted to disprove the case of the prosecution by
examning D.W1 and marking Ex.Dl, the Court found that the
defence wtness would not be helpful to the case of the
appellants when particularly P.W2 and P.W3 the i njured
W tnesses have clearly spoken about the offences commtted by
Al and A2 the appellants herein. Further, the nedical evidence
al so corroborated the same. Therefore, the evidence of P.W2
and P.W3 are cogent, consistent and natural which inspires the
confidence of this Court. The contradictions pointed out by the
| ear ned Counsel for t he appel I ants are not mat eri al
contradictions which would not affect the case of the
prosecution. Therefore, the prosecution has established the case
for the offences punishable under Section 324 read with 34 |IPC
against Al and A2, the appellants herein and there is no reason
to disbelieve the evidence of the injured witnesses P.W2 and
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P.W3. There is no nerit in the appeal and the appeal is liable
to be di sm ssed.

18. In view of the above, the Cimnal Appeals stand
di sm ssed confirm ng the Judgnent dated 23.12.2020 passed by the
| ear ned Sessions Judge, Mhila Court, Cuddalore in S.C No.20 of
2016. It is reported that the appellants /accused are on bail
since the sentences awarded have been suspended by this Court
vide order dated 25.01.2021 and 02.02.2021. Hence, the trial
Court is directed to secure the appellants/accused to undergo
the remaining period of sentence, if any. The period of
I ncarceration al ready undergone, shall be given set off.

Sd/ -
Assi stant Registrar (CS-VIII)

/'l True Copy //
Sub Assistant Registrar
ksa- 2

To
1. The Sessions Judge, Mhila Court, Cuddal ore

2. The Inspector of Police
Par angi pettai Police Station,
Cuddal ore.
3. The Public Prosecutor O ficer, H gh Court, Madras.

Copy to
The Section Oficer, Crimnal Section, H gh Court, Madras.

+1CC to M s. R Abdul Mibeen, Advocate, SR No. 43182
+2CCs to M s. K. Sukumar an, Advocate, SR No. 43185

Crim nal Appeal Nos.29 and 39 of 2021

AJS( CO)
B. VC (12/ 10/ 2021)
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