IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 23.08. 2021
CORAM

THE HONOURABLE MR. JUSTI CE T. RAJA
AND
THE HONOURABLE MRS. JUSTI CE T. V. THAM LSELVI

W A. No. 1746 of 2011
AND
M P. Nos.1 and 2 of 2011

Tam | Nadu Nursery, Prinmary

Mat ri cul ati on and Hi gher Secondary

School s Managenents Associ ation

rep. by its Ceneral Secretary

M . D. Chri st dass,

A d No. 64, New No. 122,

T.P.Koil Street, Triplicane,

Chennai - 600 005. ... Appellant / Petitioner

VS

1. The State of Tam | Nadu
rep. by its Secretary to Governnent,
Rural Devel opnent and Panchayat Raj
(PR-1) Departnent,
Fort St. George, Chennai-600 009.

2. The Director of Rural Devel opnent,
Governnment of Tam | Nadu,
Chennai . ... Respondents / Respondents

Prayer : Wit Appeal filed under C ause 15 of the Letters Patent
against the order of the learned Single Judge nmde in
W P. No. 5757 of 2009 dated 30.07.2010.

Prayer in WHP.No.5757 of 2009 : Wit Petition filed under
Section 226 of Constitution of India in the nature of a Wit of
Declaration declaring the provision of Rule 15(c) of the
Tam |l nadu Village Panchayats (Assessnent and Collection of
Taxes) Rules 1999 as anended by G O M. No.38 Rural Devel opnent
and Panchayat Raj (PR1l) Departnent dated 05.03.2008 published in
the Tam | Nadu Governnent Gazette |Issue No.69 dated 05.03.2008
as void, unlawful, ultra virus and unconstitutional in respect
of the buildings used for educational purposes by the nenber
educat i onal institutions of the Petitioner Association is
concer ned.

https://hcservices.ecourts.gov.in/hcservices/



For Appel | ant : M. | saac Mohanl al
Seni or Counsel
for Ms. Rameshkunar

For Respondents : M . R Shannugasundar am
1 and 2 Advocat e Ceneral
assi sted by
M. T. Arun Kunar,
Gover nnment Advocate

JUDGVENT
(Judgnent of the Court was pronounced by T.RAJA J)

This Wit Appeal has been filed agai nst the Conmon O der
of the learned Single Judge made in WP.No.5757 of 2009 dated
30.07.2010 in and by which the prayer of the appellant to issue
a Wit of Declaration, declaring the provision of Rule 15(c) of
the Tam | Nadu Village Panchayats (Assessnent and Collection of
Taxes) Rules, 1999 as anmended by G O Ms. 38, Rural Devel opnent
and Panchayat Raj (PR-1) Departnent dated 5.3.2008, published in
the Tam | Nadu Governnment Gazette |ssue No.69, dated 5.3.2008 as
void, unlawful, wultra vires and unconstitutional in respect of
the buildings wused for educational purposes by the nenber
educational institutions of the wit petitioner Association, was
ref used.

2. Learned Senior Counsel appearing for the appellant
explaining the need for challenging the above nentioned anmended
provision stated that originally, the Rule 15(3) of the Tam
Nadu Village Panchayats (Assessnent and Collection of Taxes)
Rul es, 1999, stated that the buildings used for educationa
pur poses including hostels and libraries which are open to the
public and public buildings used for charitable purpose of
sheltering the destitutes or animals, if they fall wthin the
meani ng of house as defined in the Act, shall be exenpted from
payi ng the house tax. Wen the above provision was governing the
subj ect-in-question, the State Governnent has introduced G O
Ms. No. 38, Rural Devel opnent and Panchayat Raj (PR-1) Departnent
dated 5.3.2008, carrying out certain anendnents, anending the
colum ''"buildings used for educational purposes including
hostels and libraries which are open to the public and public
buildings used for <charitable purpose of sheltering the
destitutes or animals'' to the effect that buildings used for
educational purposes by the CGovernnent aided institutions for
conducting self-financing unaided courses, shall be subject to
| evy of house tax, as a result, the inpugned Governnent Order in
G O Ms5.No.38 has cone forward to grant exenption only to the
bui l dings owned by the l|ocal bodies and private institutions
ai ded by the Governnent.
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3. Learned Senior Counsel for the appellant further
stated that since the appellant, nanely, the Tam | Nadu Nursery,
Primary Matriculation and Hi gher Secondary Schools Managenents
Associ ation are running only matricul ati on unai ded school s, they
are kept away from the exenption provision, as a result, they
are all liable to pay the taxes. Therefore, the appellant is
constrained to approach this Court by filing a Wit Petition
rai sing various grounds inter alia the inpugned anendnent nade
to Rule 15(c) of the Tam | Nadu Village Panchayats (Assessnent
and Collection of Taxes) Rules, 1999, has to be declared as
void, unlawful, wultra vires and unconstitutional in respect of
the buildings wused for educational purposes by the nenber
educational institutions of the wit petitioner Association. It
Is also stated that the State Governnent has attenpted to
di stingui sh the educational institutions on the basis of the aid
to be provided to them and by view of the amendnent, the unaided
educational institutions which are already over burdened are
further put to face extra financial burden to pay the
house/ property tax whereas the institutions which are getting
aid are in a confortable position as they did not need to pay
any salary for teaching and non-teaching staff, because they are
gi ven exenption from paying house tax. As a result, the State
Governnment is discrimnating the private institutions which cone
under self-financing basis against Act 14 of the Constitution of
I ndi a. Ther ef or e, the appell ant chal l enged the inpugned
anendnent on the ground that the sane cannot have a nexus to the
obj ect and constitutional nandate sought to be achieved in this
regard.

4. Learned Senior Counsel for the appellant also stated
that however, when simlar provisions in the Chennai Gty
Muni ci pal Corporation Act, 1919, Madur ai Gty Municipal
Corporation Act, 1971, Coinbatore City Municipal Corporation
Act, 1981 and Tam | Nadu District Miunicipalities Act, 1920, were
put to challenge on the simlar line, a D vision Bench of this
Court in a batch of Wit Petitions in WP.Nos. 18008/ 2019 etc.
batch by its judgnent dated 13.09.2019, considering the simlar
and identical issue raised therein upholding the challenge to
Act 6 of 2018 i.e. Taml Nadu Minicipality Laws (Second
Amendnent ) Act, 2018, rejected all the Wit Petitions. However,
the Division Bench has left open the question demanding the
guantum of tax, as and when any need arises. Ther ef or e,
M .lsaac Mhanlal, |earned Senior Counsel for the appellant
fairly stated that nothing survives in this Wit Appeal.

5. Learned Advocate General assisted by the |[earned
Gover nnment Advocate appearing for the respondents in support of
t he amendnent submtted that although the |earned Senior Counsel
for the appellant fairly conceded the dismssal of the Wit
Petition, so far as the challenge nade by them to the anendnent
relating to taxation provision is concerned, there are plenty of
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judgments by this Court as well as the Apex Court holding
consistently that it nmust be left open to the appropriate and
conpetent authority, nanely, the |egislature. In support of
his subm ssion, soliciting our attention to a judgnment of the
Apex Court in the case of Conm ssioner of Custons (Ilnport),
Munbai vs. Dilip Kumar and Conpany and others reported in (2018)
9 SCC 1 submitted that every taxing statute including charging,
conput ati on and exenption clauses at the threshold stage should
be interpreted strictly.

6. Learned Advocate General further drawi ng our attention
to yet another judgnent of the Apex Court in Sri Krishna Das vs.
Town Area Commttee, Chirgaon, reported in 1990 (3) SCC 645
submtted that taxing policy to be determ ned by the conpetent
| egi sl ature or conpetent taxing authority and it is not open for
the Court to question the sanme, unless there is a abusive of its
powers and transgression of the legislative function in |evying
a tax. It is also further held that taxes nay be and often are
oppr essi ve, unj ust and even unnecessary, but , this can
constitute no reason for judicial reference.

7. Interestingly enough, the Hon' ble Full Bench of our
High Court in The President, K Vellakulam Panchayat, Kallikudi
Chatram Madurai D strict vs. Kamaraj College of Engineering and
Technol ogy, Virudhunagar [2009-5-L.W 193] has already answered
the issue against the appellant that the exenption prescribed
under Rule 15 is not nmandatory and it is an enabling provision
enpowering the Village Panchayat or Panchayat Union to grant
exenption to class of buildings as specified therein. The
corollary is that it is open for the Village Panchayat or
Panchayat Union not to grant such exenption in favour of one or
other class of such buildings and the Court cannot force the
Panchayat to exercise its discretionary power to grant exenption
to one or other class of buildings in the absence of any
decision taken by the Village Panchayat or Panchayat Union to
grant such exenption. The above said decision in Kamaraj
College of Engineering and Technology, Virudhunagar (cited
supra) has been foll owed by another D vision Bench of this Court

in Periyapattinam Panchayat President, Thiruppullani Union
Ramanat hapuram District Vs. the Correspondent, St. Joseph's
Hi gher Secondary  School Periyapatti nam Ramanat ha  puram

District [WA (MD) Nos.1384 and 1385 of 2013, dated 08.09.2017].

8. In view of all the above reasons, since the issue
raised in this Wit Appeal is no longer res integra and the
| earned Senior Counsel for the appellant also fairly conceded
that the Division Bench of Qur H gh Court, while considering the
simlar and identical issue in WP.No.18008/ 2019 etc. batch, has
rejected all the wit petitions by a Comobn Oder dated
13.09. 2019, we do not find any issue for adjudication.
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9. In the result, the Wit Appea
accordingly dism ssed. No costs.
M scel | aneous Petitions are al so cl osed.

fails and the sane is
Consequently, connected

Sd/ -

Assi stant Registrar (CS-VI)

/'l True Copy //

t si
To

1. The Secretary to Governnent,
State of Tam | Nadu
Rural Devel opnent and Panchayat Raj
(PR-1) Departnent,
Fort St. George, Chennai-600 009.

2. The Director of Rural Devel opnent,
Governnent of Tam | Nadu,
Chennai .

+1cc to M. Ranesh Kunar, Advocate SR No.42776

+1cc to the Governnent Pl eader SR No. 42300

M3 CO)
RVM 24/ 09/ 2021)
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Sub Assistant Registrar

W A. No. 1746 of 2011



