IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 08. 02. 2021
CORAM
THE HON BLE MR JUSTI CE D. KRI SHNAKUVAR

ClVIL M SCELLANEQUS APPEAL NCS. 1540, 1541, 1542 & 1543 OF 2011
MP.NO1 +1+ 1+ 1O0F 2011 & C MP.NO 10389, 10390, 10391 &
10392 OF 2018

The Oriental | nsurance Co. Ltd.,

No. 12, Kat padi Road,

Gudi yat ham ... Appellant in all the appeals /
2nd Respondent

. Vs. .

1. Chinnattu,
S/ 0. Nanj appa Gounder ... Respondent No.1 / Petitioner
in C.MA No. 1540/ 2011
1. Chi nnasany,
S/ o. Kar i appan ... Respondent No.1 / Petitioner
in CMA No. 1541/ 2011
1. Pal ani ,
S/ o. Kari appan ... Respondent No.1 / Petitioner
in C.MA No. 1542/ 2011
1. Chi nnasany,
S/ 0. Kat hi rvel ... Respondent No.1 / Petitioner
in C.MA No. 1543/ 2011

2.C.J.Murali ... Respondent No.2 in all the appeals

C. M A No. 1540 of 2011 :

Appeal filed under Section 173 of the Mdtor Vehicles Act,
1988, against the Judgenent and decree dated 08.09.2010 nmade in
M C. O P.No.200 of 2003 on the file of Mtor Accidents C ains
Tribunal (Additional D strict Judge, F.T.C ), Dharnmapuri.
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C. M A No. 1541 of 2011 :

Appeal filed under Section 173 of the Mdtor Vehicles Act,
1988, against the Judgenent and decree dated 08.09.2010 nmade in
M C. O. P. No. 204 of 2003 on the file of Mtor Accidents Cains
Tribunal (Additional D strict Judge, F.T.C ), Dharmapuri

C. MA No. 1542 of 2011 :

Appeal filed under Section 173 of the Mdttor Vehicles Act,
1988, agai nst the Judgenent and decree dated 08.09.2010 nade in
M C. O P.No.205 of 2003 on the file of Mtor Accidents C ains
Tribunal (Additional D strict Judge, F.T.C ), Dharnapuri

C. M A No. 1543 of 2011 :

Appeal filed under Section 173 of the Mdtor Vehicles Act,
1988, against the Judgenent and decree dated 08.09.2010 nmade in
M C. O P.No.239 of 2003 on the file of Mtor Accidents C ains
Tribunal (Additional D strict Judge, F.T.C ), Dharnmapuri

For Appellant/1ns. Co. . M.S Arun Kunar
in all appeals

For Respondent No.1 / : M.M Sel vam
Claimants in all appeals

For Respondent No. 2 . Notice unserved
in all appeals

COMVON JUDGVENT

Al'l the appeals are arises out of an accident occurred on
04.02. 2002 at about 3.30 a.m at Mangal ore — Bangal ore road near
Kodal ukal |l s, Siradi Village, Pattur Taluk challenging the award
passed by the tribunal, dated 08.09.2010. Therefore, all the
appeal s are heard together and di sposed of by common judgnent.

2. The first respondent in all the appeals are clainmants
before the tribunal. The second respondent herein is the owner
of the vehicle.
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3. Brief facts of the case is as foll ows:

The claimants who were chick nerchants used to sel
chicks in various places in large scale in Karnataka. On
3.2.2002 night, a lorry bearing registration No.KA-01-D 9115
engaged by the claimants at Mangalore carried the clainmants
viz., Chinnattu S/ o.Nanjappa Gounder, Chinnasany S/ o.Kariappan
Pal ani S/ o. Kariappan and Chinnasany S/o.Kathirvel along wth
their chicks and proceeded to Bangal ore. On 04.02.2002 at about
3.30 a.m, while the lorry proceeding towards Mangalore -
Bangal ore road near Kodalukalls, Siradi Village, Pattur Tal uk,
the driver of the lorry drove the vehicle in a rash and
negligent manner, thereby the Ilorry overturned and caused
accident, resulting in the claimnts sustained grievous injuries
and they were admtted in Puttur hospital. A case was registered
in C.No.21 of 2002 under Sec.279, 337, 338 and 304 (A of
|.P.C. The victins have filed separate claim petition before the
Court below claimng conpensation from the owner of the vehicle
and the appel |l ant/ 1 nsurance Conpany.

4. The Tribunal, based on the oral and docunentary
evidence Exs.Pl1 to P.10, has awarded a conpensation of
Rs. 8, 500/ - to the claimnt in MC OP.No.200 of 2003,
Rs.1,11,000/- to the claimant in MC O P.No.204 of 2003,
Rs.1,31,000/- to the claimant in MC. O P.No.205 of 2003 and
Rs.8,500/- to the claimant in MC. O P.No.239 of 2003. The
tribunal while awarding conpensation, directed the appellant
| nsurance Conpany and the owner of the vehicle, Respondent No.2
herein, to pay the conpensation jointly or severally to the
claimants along with interest at the rate of 7.5% P.a from the
date of filing the Caim Petition till the date of Paynent of
Conpensati on.

5. Dissatisfied with the said award, the appellant /
| nsurance Conpany has filed the present appeals on the ground
t hat unaut hori sed passengers who travelled in a goods vehicle
or non-passenger vehicle, Insurer is not statutorily required to
cover the liability in respect of such passengers carried in
goods vehicl e.

6. Heard the I|earned counsel appearing for the
appel  ant/ I nsurance Conpany and the |earned counsel appearing
for the claimants/first respondent herein and perused the
material s avail abl e on record.
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7. The challenge made in all these appeals is only wth
regard to the liability fixed by the tribunal. The Tribunal had
directed the Insurance Conpany and the owner of the vehicle
jointly or severally, to pay the conpensation as determ ned by
it inall the Original Petitions to the clainmants

8. Witten submission has been filed on behalf of the
appellant wherein it is stated that it was pointed out before
the tribunal that as per F.1.R They have got into the vehicle
on the way and the F.1.R was marked as Ex.P-1. On the side of
the appellant, R W1 was exam ned and the policy copy was marked
as Ex.P-3. The tribunal w thout appreciating the evidence let in
on the side of the appellant and the fact that the injured have
travell ed as passengers in a goods vehicle held that appellant
is liable to pay the conpensation. It is further stated that
admttedly, 8 persons have travelled and the seating capacity
does not permt to carry excess persons even if they are
connected to the journey. Hence, the tribunal failed to note
that any persons travelling outside the cabin is prohibited
under ''Rule 236 of the Tam | Nadu Mtor Vehicles Rules, states
that no person shall be carried in the cabin of a goods carriage
beyond the nunber for which there is a seating accomnmodation at
the rate of thirty eight centinmeters neasured along the seat,
excluding the space reserved for the driver, for each person

and not nore than six persons in all in addition to the driver
shal | be carried in any goods carriage. Thirty eight
Centineters space may accommbdat e one passenger.'' Further, it

Is submtted that NFPP was paid for one person on synpathetic
approach the appellant was advised to accompbdate the said claim

and accordingly, it was satisfied. Therefore, it cannot be a
ground to resist these appeals which are individual cause of
action. In support of his contention, he placed reliance on the

Di vision Bench judgnent of this Court in BHARTI AXA vs. AAND
[2018 (2) TNVAC 731 (DB)] to contend that insurer is not |iable
in respect of gratuitous passengers.

9. The | ear ned counsel appeari ng for t he
appel l ant/ 1 nsurance Conpany would vehenently contend that the
claimants have travelled in a goods vehicle as unauthorised
passengers and therefore, the award of the Tribunal is against
the judgnment of the Hon' ble Supreme Court in NEW I ND A ASSURANCE
COWANY LTD., VS. ASHA RANI AND OTHERS reported in 2003 AC) 1
(SC), wherein, the Hon' ble Suprenme Court had while disagreeing
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with the view expressed by the Hon' ble Suprene Court in NEW
| NDI A ASSURANCE COVPANY VS. SHRI SATPAL SINGH AND OTHERS
reported in 2000 ACJ] 2 (SC) had referred the natter to a |arger
bench. The |earned counsel appearing for the appellant also
pl aced reliance on the decision of the Apex Court in NATI ONAL
| NSURANCE COWPANY LTD., VS. BALJIT KAUR AND OTHERS reported in
2004 (2) SCC 1 to contend that the Insurance Conpany cannot be
made liable to pay conpensation for gratuitous passengers who
were neither contenplated at the tinme when the contract of
I nsurance was entered into nor any premium was paid to the
extent to extend the insurance to such category of people.

10. The | ear ned counsel appeari ng for t he
appel I ant/ 1 nsurance Conpany al so placed reliance on the decision
of the Hon' ble Suprene Court NATIONAL |NSURANCE CO. LTD., VS
CHI NNAMVA & OTHERS (2004 (8) SCC 697) to contend that in a case
where the victins travelled in a Tractor fitted with trailer,
Insurer is not statutorily required to cover the liability in
respect of such passengers carried in goods vehicle.

11. Following the decision nade in NEW I NDI A ASSURANCE
CO LTD. VS. ASHA RANI (2003(2) SCC 223), the Hon'ble Suprene
Court in NATIONAL |INSURANCE CO. LTD., VS. CH NNAMVA & OTHERS
(2004 (8) SCC 697) wherein the victins travelled in a Tractor
fitted with Trailor, has held as follows:-

“Furthernore, a tractor is not even

a goods carriage. The "goods carriage" has

been defined in Section 2(14) to nean "any

not or vehicle constructed or adapted for use

solely for the carriage of goods, or any

not or vehicle not so constructed or adapted

when used for the carriage of goods" whereas

“"tractor" has been defined in Section 2(44)

to mean "a notor vehicle which is not itself

constructed to carry any load (other than

equi pnment used for t he pur pose of

propul sion); but excludes a road-roller"”.

The "trailer" has been defined in Section

2(46) to nean "any vehicle, other than a

sem -trailer and a side-car, drawn or

intended to be drawn by a notor vehicle". A

tractor fitted with a trailer may or nmay not

answer the definition of goods carriage
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contained in Sectuib 2(14) of the Mdtor
Vehicles Act. The tractor was neant to be
used for agricultural purposes. The trailer
attached to the tractor, thus, necessarily
is required to be used for agricultura

pur poses, unless registered otherwse. It
may be, as has been contended by Ms. K
Sharda Devi, that carriage of vegetables

bei ng agricultural produce would lead to an
inference that the tractor was being used
for agricultural purposes but the same by
itself would not be construed to nean that
the tractor and trailer can be used for
carriage of goods by another person for his
business activities. The deceased was a
busi nessman. He used to deal in vegetables.
After he purchased the vegetables, he was to
transport the sane to market for the purpose
of sale thereof and not for any agricul tural
purpose. The tractor and trailer, therefore,
were not being wused for agricultura

pur poses. However, even if it be assuned
t hat t he trailer woul d answer t he
description of the "goods «carriage" as
contained in Section 2(14) of the Mbdtor
Vehicles Act, the case would be covered by
the decisions of this Court in Asha Ran

(supra) and other decisions following the
same, as the accident had taken place on
24.11.1991, i.e., nuch prior to comng into
force of 1994 anendnent.”

12. In ORI ENTAL INSURANCE CO. LTD., V. BRIJ MOHAN AND
OTHERS (2007 (2) TN MAC 66 (SC), the Hon''ble Suprene Court held
that when | abourers sustained injuries while travelling in a
Trolley attached to a Tractor which was engaged to renove earth
for a brickyard, for the purpose of manufacturing the bricks
the Hon'ble Suprene Court has held that it 1is not an
agricultural purpose and held that the Tribunal ought not to

have fasten the Iliability on the Insurer. The passengers
travelled in the Trolley attached to Tractor being gratuitous
passengers, the Insurer can deny liability since, it is a

viol ati on of contractual condition.
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13. The Full Bench of this Court in UNTED |IND A
| NSURANCE COVPANY VS. NAGAMMVAL AND OTHERS reported in 2009 (1)
CIC 2 has held as follows:

“31. Thus from an analysis of the
statutory provisions as explained by the
Suprenme Court in various decisions rendered
from tinme to tine, the following pictures
emer ges:

(1) The Insurance Policy is required
to cover the liability envisaged under
Section 147, but wder risk can always be
undert aken.

(ii)Section 149 envi sages t he
defences which are open to the Insurance
Conmpany. Were the Insurance Conpany is not
successful in its defence, obviously it is
required to satisfy the decree and the award.
Where it is successful in its defence, it may
yet be required to pay the amount to the
cl ai mant and thereafter recover the sane from
the owner wunder such circunstance envi saged
and enunerated in Section 149(4) and Section
149(5).

(ti1)Under Section 147 the Insurance
Conmpany is not statutorily required to cover
the liability in respect of a passenger in a
goods vehicle unless such passenger is the
owner or agent of the owner of the goods
acconmpanyi ng such goods in the concerned
goods vehicl e.

(iv)Since there is no statutory
requi renent to cover the liability in respect
of a passenger in a goods vehicle, the
principle of “pay and recover”, as
statutorily recognised in Section 149(4) and
Section 149(5), is not applicable ipso facto
to such cases and, therefore, ordinarily the
Court is not expected to issue such a
direction to the Insurance Conpany to pay to
the claimant and thereafter recover from the
owner .

(v) Wer e, by relying upon t he
decision of the Supreme Court in Satpal
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Singh's case, either expressly or even by
inplication, there has been a direction by
the Trial Court to the Insurance Conpany to
pay, the Appellate Court is obviously
required to consider as to whether such
direction should be set aside in its entirety
and the liability should be fastened only on
the driver and the owner or whether the
I nsurance Conpany should be directed to
conply with the direction regarding paynent
to the clainmant and recover thereafter from
t he owner.

(vi)No such direction can be issued by any
Trial Court to the Insurance Conpany to pay
and recover relating to liability in respect
of a passenger travelling in a goods vehicle
after the decision in Baljit Kaur's case
nmerely because the date of accident was
before such decision. The date of the
accident is inmmterial. Since the law has
been specifically clarified, no Trial Court
is expected to decide contrary to such
deci si on.

(vii)Where, however, the matter has already
been decided by the Trial Court before the
decision in Baljit Kaur's case. It would be
in the discretion of the Appellate Court,
dependi ng upon the facts and circunstances of
the case, whether the doctrine of “pay and
recover” should be applied or as to whether
the claimant would be left to recover the
anount from the person liable i.e., the
driver or the owner, as the case may be.*

14. In THE MANACER, |FFCO — TOKYO GENERAL | NSURANCE CO.
LTD., V.G RAMESH, (2012 (1) TN MAC 820) this Court referring
Asha Rani's case and other judgnents, has held as follows: -
R the question as to whether

the Insurance Conpany is statutorily
liable to cover the liability in respect
of risk of gratuitous passenger, is

clearly laid down by Hon' ble Apex Court in
Asha Rani's case by reversing the earlier
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decision in Saptal Singh's case and
further guestion as to whether t he
doctrine of “Pay and Recover” theory,
which is applied till then, by directing
the Insurer to satisfy the award and to
recover the anmpunt from the insured even
though the Insurer was not statutorily
required to cover the liability in respect
of such passengers carried in goods
vehi cl e, iIs clarified in Full Bench
j udgnment of our Hi gh Court. As per which,
after the decision of Baljit Kaur's case
rendered on 06.01.2004 no such direction
can be issued by the Trial Court to the
I nsurance Conpany on the principle of “Pay
and Recover” relating to the liability in
respect of risk of gratuitous passengers
traveling in a goods vehicle and no Trial
Court is expected to decide contrary to
t he deci sion nmade thereon.”

15. The lorry specifically neant for transport of goods,
cannot be used for carrying passengers as transport vehicle. On
careful perusal of the judgnent, though lorry was engaged for
transport of chicks from Mangalore to Bangal ore, the persons
were not permtted to travel in a goods vehicle. Wer eas,
in the instant case, the victinse who are the claimnts have
engaged the lorry in question for transporting their chicks from
Mangal ore to Bangal ore for sale. The claimnts al so boarded in
the lorry as unauthorised passengers. Under Section 147 of the
Motor Vehicles Act, the Insurance Conpany is not statutorily
required to cover the liability in respect of a passenger in a
goods vehicle unless such passenger is the owner or agent of the
owner of the goods acconpanying such goods in the concerned
goods vehi cl e.

16. In view of the dictum laid dow by the Hon'ble
Suprene Court and followng the judgnents of this Court, this
Court holds that the appellant /Insurance Conpany is absolved
fromliability for the reason stated supra.

17. In the result, all the appeals stand allowed only in
respect of the question of liability of the Insurance Conpany to
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pay conpensation. The quantum of conpensation awarded by the
tribunal 1s confirned. There will be an award only against the
owner of the vehicle viz., first respondent in all the Oiginal
petitions and the award against the appellant/Insurance Conpany
will stand set aside. No costs. Connected m scell aneous
petitions are cl osed.

Sd/ -
Assi stant Regi strar

/'l True Copy //

Sub Assi stant Registrar
vaan

To

The Additional District Judge,
F.T.C. (Mdtor Accidents Clains Tribunal),
Dhar mapuri .

Copy To
The Section Oficer,
V. R Secti on,
Madras Hi gh Court,
Chennai - 104.
+1cc to M.S. Arunkumar, Advocate SR No. 6850
+4ccs to M. M Sel vam Advocate SR No.7448 to 7451
Civil M scell aneous Appeal
No. 1540, 1541, 1542 & 1543 of 2011
MP.No.1 + 1 + 1 + 1 of 2011 &
C.M P. No. 10389, 10390, 10391 & 10392 of 2018

CA(CO
RVM 25/ 10/ 2021)
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