IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED:. 23.07. 2021
CORAM
THE HON BLE MR JUSTI CE D. KRI SHNAKUVAR

W P. No. 1187 of 2021
and WWP. No. 1338 of 2021

K. Annapor ani .. Petitioner
VS.

1. The Comm ssi oner,
Comm ssi oner of Municipal Adm nistration,
Ezhi | agam Chennai - 600 005.

2. The District Collector,
Chengal pet District,
Chengal pet - 603 001.

3. The Comm ssi oner,
Pammal Municipality,
Panmal , Chennai - 600 075.

4. M .D. Paneersel vam

5. The Governnent of Tam | Nadu,
Rep. By its Secretary,
Muni ci pal Adm nistration and
Wat er Supply Departnent,
Fort St. George, Chennai-600 009. .. Respondents
(5th respondent inpleaded vide
order dated 23.07.2021 made in
WWP No. 15632 of 2021)

Prayer : Wit Petition filed wunder Article 226 of the
Constitution of India praying for issuance of a Wit of
Certiorarified Mandanus <calling for the entire records
pertaining to the entire proceedings pursuant to the calling of
tender notification vide Na.ka.No.1994/2019/E1 dated 08.12.2012
and ending up with the tender work order issued by the 3rd
respondent in favour of the fourth respondent and quash the sane
and further direct the 39 respondent to call for fresh tenders
for sewage and drainage cleaning works in the Pammal
Muni ci pality.
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For Petitioner : M.A Saravanan

For Respondents : M. A Sel vendran,
Gover nnent Advocate for RL and R2
M. P.Srinivas
St andi ng Counsel for R3
M. B. Janakiram for R4

ORDER
This Wit Petition is filed as against the tender
notification issued by the third respondent dated 08.12.2020 for
Sewage and Drai nage cleaning work in the Pammal Muinicipality and
the consequential allotnent of tender in favour of the fourth
respondent .

2. The <case of the petitioner is that the third
respondent has called for tenders, vide inpugned notification
dated 08.12.2020 for Sewage and Drai nage C eaning work in Pama
Municipality and the petitioner has also participated in the
tender. The process of tender is of two categories and based on
price bid, the third respondent has noted down certain
conditions and one of the condition is that the participants
must have sufficient experience of atleast mninmum of 3 years of
doing such simlar work and nust enclose a Solvency Certificate
for a value of Rs.7.5 Lakhs and a concession has been provided
that in lieu of Solvency Certificate, the participant can
encl ose a Demand Draft for a sumof Rs.1.50 Lakhs.

3. The petitioner has conplied with all the required
technical qualifications and he has quoted Rs.9.10 |akhs as bid
anount, whereas the fourth respondent has quoted Rs.9.80 | akhs
and therefore, the third respondent has awarded the contract for
cl eaning of sewage in favour of the fourth respondent, but the
fourth respondent has not qualified in the technical evaluation
Itself.

4. M. A Saravanan, |earned counsel appearing for the
petitioner would contend that the opening of the pre-bid
docunent has been schedul ed on 29.12. 2020 and i nstead of opening
the tender on 29.12.2020 as fixed in the tender docunent, the
tender was opened on the next day i.e., on 30.12.2020 w thout
i nform ng anybody and while opening the tender, it was found
that seals were found tanpered and covers were found opened and
though the petitioner has raised his objections, it was not
considered and the fourth respondent was declared as a
successful bidder. He would further contend that the fourth
respondent was not having the required Solvency Certificate and
instead he has not produced the Demand Draft for a sum of
Rs.1.50 lakhs and on this ground alone, the fourth respondent
ought to have been elimnated at the tinme of technica
evaluation itself on 29.12.2020, but he was permtted to submt
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the Demand Draft subsequently and he has been declared as a
successful bidder and therefore, the entire tender process has
been conducted to suit only the fourth respondent and therefore,
It has to be set aside.

5. M. P. Srinivas, | earned counsel for the third
respondent has drawn the attention of this Court to the counter
affidavit of the third respondent, wherein the avernents raised
by the petitioner are opposed as foll ows:

(i) Wth regard to the postponenent of the opening of
tender is concerned, it is averred that the date of opening of
tender was fixed as 3.30 p.m on 29.12.2020 and on that day,
there was an urgent neeting called for by the Conmm ssioner of
Muni ci pal Adm nistration, Chennai for the purpose of finalizing
the tender for the Underground Sewerage System (UGSS) at Panmal
The Comm ssioner as well as the Minicipality Engineer have to
attend the said neeting at the office of the Conmm ssioner of
Muni ci pal Admi nistration, RA Puram and therefore, a notice was
published in the office of the respondents that the opening of
the tender is postponed on 30.12.2020.

(ii) Wth regard to the second allegation is concerned,
it is averred that as on the date of opening of the tender, the
petitioner and her husband were also present and they have al so
signed in the Tender Register at the tine of opening.

6. M.B.Janakiram |earned counsel appearing for the
fourth respondent has drawn the attention of this Court to the
counter affidavit of the fourth respondent and would submit that
the tender was given to the fourth respondent by strictly
followng the procedure contenplated under the Tam | Nadu
Transparency in Tender Rules, 2000 and the fourth respondent has
deposited the amount of Rs.1.50 |akhs by way of DD and a receipt
was also issued by the Panmmal Minicipality and there is no
illegality conmtted in the allotment of tender by the third
respondent. He would further add that the petitioner has
participated in all stages of the tender process and affixed her
signature in every process wthout recording any protest and
therefore, prays for dismssal of this wit petition.

7. This Court has considered the rival subm ssions and
al so perused the materials placed before it.

8. After hearing the el aborate argunents of the | earned
counsel for the parties, this Court opined that the third
respondent/Minicipality has not followed the procedures as
contenpl ated under the Tami| Nadu Transparency in Tender Rules,
2000 and after this Court pointed out certain defects in the
tender process, the third respondent has filed an affidavit
before this Court dated 22.07.2021 stating that the third
respondent Municipality will cancel the Wrk Oder given to the
successful tenderer Ms.D. M Tans, who have been issued with the
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Wrk Oder dated 13.01.2021, with regard to the Ilicence for
operating the Sewage Tanker Trucks in the Pammal Minicipa
limts for one year in view of the defects pointed out in the
tender process and fresh tender will be notified for the sane
work for the subsequent period and it will take 45 to 60 days
for inviting fresh tenders, conpleting the tender process and
awardi ng of contract and therefore, the respondent Minicipality
seeks 60 days tine to conplete the entire tender process and
awardi ng of contract in favour of the successful bidder. The
affidavit filed by the third respondent Minicipality dated
22.07.2021 is accepted and they can proceed further for issuance
of fresh tender notification.

9. The |earned counsel appearing for the fourth
respondent also cane forward to accept the said cancellation of
the earlier work order and would file an undertaking affidavit

t hat for non- per f or mance peri od, he Wil | make an
application/request for proportional refund of the Licence Fees
from the respondent Minicipality. The fourth respondent shall

file an wundertaking affidavit before the Registry wthin a
period of one week from the date of receipt of a copy of this
or der.

10. In view of the aforesaid subm ssions, the fourth
r espondent shal | make an application to t he third
respondent/ Municipality for refund of the proportional Licence
Fees for the non-perform ng period and on such application being
filed, the third respondent shall consider and pass appropriate
orders.

11. In the case on hand, the petitioner has not nmade any
all egation of corruption against the official respondents and
the only grievance of the petitioner is that the third
respondent has not followed the procedures contenplated under
the Tam | Nadu Transparency in Tenders Act, 1998 and the Tam |
Nadu Transparency in Tenders Rules, 2000 and there is no
uniformty anong the Local Bodies in inviting the tenders as per
the Tam | Nadu Transparency in Tenders Act, 1998 and the Tam |
Nadu Transparency in Tenders Rules, 2000 and they have taken out
different nodes in the tender process and therefore, he seeks
i ndul gence of this Court to set right the anonmalies anong the
Panchayat s/ Muni ci palities Corporations and appropriate direction
may be given to the State Governnment to frame suitable
guidelines for inviting tenders and awarding of contracts and
I ssue appropriate instructions to all the Local Bodies to
strictly follow the procedures as contenplated under the Tam |
Nadu Transparency in Tenders Act, 1998 and the Tam | Nadu
Transparency in Tenders Rules, 2000 and also made it clear that
they seek intervention of the Governnent in respect of the
procedures to be followed and not in respect of the eligibility
criteria.
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12. The Tam | Nadu Transparency in Tenders Act, 1998
(Tam | Nadu Act 43 of 1998) cane into being with the follow ng
obj ect s:

(i)to provide for transparency in the public procurenent and
to regulate the procedure in inviting and accepting tenders
and matters connected therewith or incidental thereto ;

(iit) to mximse econony and efficiency in Covernnent
procurenent ;

(iii) to foster and encourage effective participation by
tenderers in the process of tenders;

(iv) to pronote healthy conpetition anong tenders;

(v)to provide for fair and equitable treatnent of al
t enderers;

(vi) it is expedient to elimnate irregularities, interference
and corrupt practices in the mtter relating to tender
processes by providing transparency in such natters;

(vii) to pronote the integrity of the process of tenders and
to pronote fairness and public confidence in the processing
of tenders by ensuring transparency in the procedure
relating to procurenent;

Section 7 of the Tam | Nadu Transparency in Tenders Act, 1998
deals wth “Appointnent of Tender Inviting Authority and Tender
Accepting Authority”; Section 8 deals with “QOpening of tender”
and Section 9 deals with “Functions of the Tender |Inviting
Aut hority”. Rule 5 of the Tam | Nadu Transparency in Tenders
Rul es, 2000 deals wth “Publication of Tender Bulletin” and
i kewi se Rule 16- “Supply of tender docunents”, Rule 18 “Place

and tine for receipt of tenders”, Rule 20- “Mninmm tine for
subm ssion of tenders”, Rule 21-"Qpening of tenders”, Rule 22-
"Procedure to be followed at tender opening”, Rule 23 - *“Changes
and alterations not to be permtted after tender opening”, Rule
28 - “I'nitial exam nati on to det erm ne subst anti al
responsi veness, Rule 29 - “Determnation of the |owest eval uated
price” and Rule 30 - “Preparation of evaluation report and award

of tenders”.

13. The aforesaid procedures have not been followed by
the tender inviting authorities and therefore, it is submtted
by the respective |learned <counsel for the parties that
appropriate direction nmay be given to the CGovernnent to franme
suitable guidelines for inviting tenders and awarding of
contracts and to issue appropriate instructions to all the Local
Bodies to follow the procedures as contenplated under the Tam |
Nadu Transparency in Tenders Act, 1998 and the Tam | Nadu
Transparency in Tenders Rul es, 2000.

14. M. A Saravanan, |earned counsel for the petitioner
has put forward the follow ng suggestions, in order to prevent
corruption, malafide and irregularities in the conduct of tender
process:
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(i)AI'l deposits of EMD and other mandatory deposits should be
made onl i ne.

(iT)Any certificates which is required to be subnitted as per
the qualification criteria, the subm ssion process should
be made online. As far as practicable, all physical points
of contact should be avoided to ensure a level playing
field.

(iii)The authorities should not be given any |eeway to tweak
any tender condition or allow dilution of a tender
condi tions once the tender docunents are published.

(iv)At the tinme of opening of the tender, if any of the bidder
does not have any of the nmandatory qualifications or has
not submtted any of the docunents, or has not deposited
the amobunts as per the tender conditions, those tenders
have to be sunmarily rejected.

(v) Any tender above a sum of Rs.5,00,000/- should only be by
way of open tender and limted tenders should not be
entertained, if the value is nore than Rs.5, 00, 000/ -.

15. The learned counsel for the fourth respondent has
brought to the notice of this Court that there is no
transparency followed in the tender process and in sone of the
cases, bidders were not allowed to participate in the tender
process and therefore, the entire process should be videographed
or put under CCTV coverage to avoid disputes in future and would
further add that whenever tenderers approach Tahsildar or other
departnments for docunents/certificates, especially for issuance
of Solvency Certificate or Experience Certificate, they are not
furnishing the same within time and therefore, they are deprived
of their right to participate in the tender process and
therefore, appropriate instructions be issued to the officers
concerned for issuance of those certificates to the tenderers
W t hout any del ay.

16. Al the learned counsel for the parties have
uni formy subm tted t hat whi |l e subm ssi on of t ender
applications, the tenderers should furnish/enclose all the

requi site docunents/certificates al ong W th t he t ender
applications, failing which the Tender Scrutinizing Authority
shall reject the same in accordance wth the Tam | Nadu
Transparency in Tenders Act, 1998 and the Taml Nadu
Transparency in Tenders Rules, 2000 and however, this nethod has
not been followed and also pointed that the participant shall
enclose a Solvency Certificate and a concession has been
provided that if the participant could not produce the Sol vency
Certificate, they can enclose a Demand Draft to participate in
the tender, but wunfortunately, 1in the case on hand, the
aforesaid Demand Draft was paid by the fourth respondent after
declaring himas the successful bidder.
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17. It is to be pointed out at this juncture that severa
litigations have been filed challenging the tender process
conducted by tender inviting authorities and there are
al legations of ~corruption, nalpractices, nexus between the
officials and the contractors, bias in awarding of contracts and
unless the aforesaid allegations/irregularities are rectified,
the object of Tam | Nadu Transparency in Tenders Act, 1998 and
the Tam | Nadu Transparency in Tenders Rules, 2000 would be
def eat ed. Strict conpliance of the procedures contenplated
under the Tam | Nadu Transparency in Tenders Act, 1998 and the
Tam | Nadu Transparency in Tenders Rules, 2000, is required from
the officers concerned in the tender processing system and
devi ati ons should be strictly viewed by the Governnent.

18. Therefore, in order to avoid serious allegations of
corruption, bias, nalafide and irregularities in the conducting
of tender process and to set right the anomalies anong the
Muni ci palities/ Panchayats /Local Bodies in inviting tenders and
awarding of contracts, this Court is of the view that it is
appropriate for the State Governnment to take into consideration
the aforesaid suggestions of +the parties concerned, frane
suitable guidelines for inviting tenders and awarding of
contracts and to issue appropriate instructions to all the Local
Bodies / Muni cipalities / Panchayat s, through the Chief
Secretary, Governnent of Tam | Nadu, to follow the procedures as
contenplated under the Tam | Nadu Transparency in Tenders Act,
1998 and the Tam | Nadu Transparency in Tenders Rules, 2000,
wi t hout any devi ati on.

19. This wit petition is disposed of with the above
di rections. No costs. Consequently, connected m scell aneous
petition is closed.

Sd/ -
Assi stant Regi strar

[l True Copy //

Sub Assistant Registrar

Jvm

To

1. The Conmm ssi oner,
Comm ssi oner of Municipal Adm nistration,
Ezhi | agam Chennai - 600 005.

2. The District Collector,

Chengal pet District,
Chengal pet - 603 001.
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3. The Comm ssi oner,
Panmmal Municipality,
Pammal , Chennai - 600 075.

4. The Secretary,
The Governnent of Tam | Nadu,
Muni ci pal Adm ni stration and Water Supply Departnent,
Fort St.George, Chennai-600 009.

Copy to:

The Chief Secretary to Governnent,
Governnment of Tam | Nadu,

Fort St. George,

Chennai - 600 009.

+1CC to M. A Saravanan, Advocate, SR No. 35288
W P. No. 1187 of 2021

VG 11 (CO)
B. VC (04/ 10/ 2021)
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