IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 02.03. 2021
CORAM :
THE HON BLE MR. JUSTI CE D. KRI SHNAKUVAR

ClVIL M SCELLANEQUS APPEAL NO. 1297 OF 2013

N. Fat hi ma Begum ... Appellant / Petitioner
. Vs,

1. Ashwi n Mahadev
2. The New I ndi a Assurance Co. Ltd.,
No. 45, Mbore Street, V Floor,
Chennai - 1. ... Respondents / Respondents

Appeal filed under Section 173 of the Mdtor Vehicles Act,
1988, against the Judgnent and decree dated 8.8.2008 nade in
M C. O P.No.3839 of 2003 on the file of Additional D strict &
Sessions Court, (Fast Track Court-V) (Mtor Accidents d ains
Tri bunal ), Chennai.

For Appel | ant . M.K R Ponnusany for
M s. Anand & Surya
For Respondent No.2 : M. N Anand
Rl : Notice Dispensed with
JUDGVENT

Brief facts of the clainmant's case is as foll ows:

It is the case of the claimant that on 30.5.2003 at
about 8.30 a.m at G WT. Road, Singadivakkam Kancheepuram
when the petitioner was travelling as a pillion rider in a two
wheel er bearing registration No.TN-01-S 7050 driven by one
Mohanmed Sal eendin proceeding from east to west direction, a Car
bearing registration No.MH+01 CA 868 comng from opposite
direction in a rash and negligent manner and hit against the
notorcycl e, thereby caused accident, resulting in the petitioner
sustai ned grievous nultiple injuries. She filed claim petition
claimng Rs.1,75,000/- as conpensation for the injuries
sust ai ned by her.

2. On the side of the claimant, P.W1 to 3 were exam ned

and Ex.P1 to P14 were narked. On the side of the respondents,
no oral or docunentary evidence placed on record.
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3. The Tribunal, based on the oral and docunentary
evidence Exs.Pl to P9, has held that the respondents being the
owner and Insurer of the offending vehicle are liable to pay
conpensation to the «claimant and awarded Rs.53,000/- as
conpensation for the injuries sustained by her along wth
interest at the rate of 7.5% p.a fromthe date of petition till

real i zation. The total conpensation awarded by the tribunal
under various heads are as fol |l ows:
Heads Amount in Rs.
Per manent disability 30, 000/ -
Pai n and suffering 10, 500/ -
Loss of |eave 10, 000/ -
Transport to hospital 1, 000/ -
Extra Nouri shnent 1, 000/ -
Medi cal expenses 500/ -
Total 53, 000/ -
4. Heard the I|earned counsel appearing for t he
claimant/appellant, the I|earned counsel appearing for the
Lﬁngggfgt/Insurance Conpany and perused the materials avail able

5. According to the counsel appearing for the appellant,
due to rash and negligent driving of the offending vehicle, the
appel  ant sustained grievous injuries and she underwent surgery
at right ankle and therefore, disability of the appellant was
assessed as 35% permanent disability. The appellant was worKking
as Police Constable, clained Rs.1,75,000/- as total conpensation
for the permanent disability sustained by her. The appel | ant
al so produced oral and docunentary evidence before the tribunal.
However, tribunal has awarded a neagre anmount of Rs.53,000/-
along with interest at the rate of 7.5% p. a. According to the
appellant, tribunal failed to appreciate the case of the
appel lant that she suffered 35% disability and she was working

as Police Constable. According to him tribunal has fixed
Rs. 1000/ - per percentage for the disability which is very
neagr e. Considering the nature of disability, award passed by
the tribunal under other heads also not adequate. Ther ef or e,

seeks enhancenent of conpensati on.

6. The | ear ned counsel appeari ng for t he
respondent /I nsurance Conpany objected for enhancenent of
conpensation and justified the award passed by the tribunal is
reasonabl e and fair and therefore, does not warrant interference
by this Court.

7. The contention of the appellant in the instant appea
is that the appellant sustained grievous injuries resulting in
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35% partial permanent disability and she underwent surgery at
her right ankle. P.W3 Doctor examned on the side of the
claimant, assessed 35% partial pernmanent disability. However,

the tribunal has fixed 30% partial permanent disability. P.W3
Doctor who exam ned the victim and submtted a report. But the
tribunal wthout referring any nmaterial or any other contra
evidence, has fixed the disability at 30% which is incorrect

This Court is of the view that P.W3 Doctor specialized in this
field and therefore, disability assessed by the Doctor as 35%
partial permanent disability has to be accepted. The next
contention of the appellant is that Rs.1000/- per percentage
awarded towards disability is very low, wthout taking note of
the fact that the appellant sustained injuries on the right
ankl e, she underwent surgery and she was working as Police
Constabl e during relevant point of tine. Considering the nature
of work and injuries sustained by the appellant at right ankle,

it is appropriate for this Court to fix Rs.1500/- per percentage

for disability. In sofar as the other heads also, it requires
nodi ficati on. Accordingly, the award of the tribunal i's
nodi fied as foll ows:
Heads Conpensati on Conpensati on
awar ded by the enhanced/
tri bunal Awar ded by this
Rs. Court Rs.
Per manent disability 30, 000/ - 52, 500/ -
35% x Rs. 1500/ -
Pai n and suffering 10, 500/ - 20, 000/ -
Loss of |eave 10, 000/ - 10, 000/ -
Transport to hospital 1, 000/ - 5, 000/ -
Extra Nouri shnent 1, 000/ - 5, 000/ -
Medi cal expenses 500/ - 500/ -
Loss of earning during —- 5, 000/ -
treatnent period
Att endant charges —- 3, 000/ -
Loss of anenities - - 5, 000/ -
Tot al 53, 000/ - 1, 06, 000/ -

The conpensation awarded by the tribunal is nodified to the
af oresaid extent. Except the above nodification, the award
passed by the tribunal is confirmned.

8. The cl ai mant/ appel | ant Is entitled to wthdraw
Rs. 1, 06, 000/ - (Rupees one | akh and six thousand only) along with
Interest at the rate of 7.5% p.a. fromthe date of petition till
realization. The respondent/Insurance conpany is directed to
deposit Rs.1,06,000/- along with interest at the rate of 7.5%
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p.a. fromthe date of petition till realization, within a period
of six weeks from the date of receipt of copy of the judgnent,
after deducting the amount if any, already deposited before the
tribunal. On such deposit being nade by the respondent/|nsurance
Conmpany, the claimant/appellant is entitled to wthdraw the
anount by filing appropriate application.

9. In fine, the Gvil Mscellaneous Appeal is partly
allowed to the aforesaid extent. No costs.
Sd/ -
Assi stant Registrar (CS-VIII)
/[l True Copy //

Sub Assi stant Registrar
vaan

To

1. The Additional D strict & Sessions Court
(Fast Track Court - V)
Mot or Accidents C ains Tribunal,
Chennai .

2. The Section Oficer,

V. R Secti on,

H gh Court, Madras.
+lcc to Ms. Anand & Suryas, Advocate SR No.13842
+1cc to M s. N Anand, Advocate SR No. 13382

Cvil M scell aneous Appeal
No. 1297 of 2013

SSD( CO)
RVM 15/ 09/ 2021)
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