IN THE H GH COURT OF JUDI CATURE AT MADRAS
RESERVED ON: 25.08. 2021
PRONOUNCED ON: 27. 08. 2021
CORAM
THE HON BLE MR JUSTI CE C. V. KARTH KEYAN

CRL. O P. NCs. 18250 & 18251 OF 2015
AND
MP.NOS. 1, 1, 2 & 2 OF 2015

M M Venkat asal am
Petitioner/Accused in
Crl. O P. No. 18250/ 2015

Mural i Padi kkal
Petitioner/Accused in
Crl. O P. No. 18251/ 2015

Vs.

State rep. by
The Deputy Director
I ndustrial Safety and Health
Udhaganandal am
The Nilgiris
... Respondent / Conpl ai nant in
both Crl. QO Ps.

PRAYER IN BOTH CRL.O. Ps: Crimnal Oiginal PetitionS filed under
Section 482 Cr.P.C., against the proceedings in SST.C Nos. 1 & 2
of 2015 on t he file of Chi ef Judi ci al Magi strat e,
Udhaganmandal am
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For Petitioner in
both Crl. QO Ps. X M. K V.Sridharan

For Respondent in
both Crl.Q Ps. : M. Sugant han
Publ i c Prosecutor

COMVON ORDER

Crl.O P.No. 18250 of 2015 has been filed by the accused
questioning continuation of S.T.C. No. 1 of 2015 on the file of
Chi ef Judicial Magistrate, Ut hagamandal am

2. Crl.O P.No. 18251 of 2015 has been filed by the
accused questioning continuation of S.T.C No. 2 of 2015 on the
file of Chief Judicial Magistrate, Uthaganandal am

3. Since both SST.C Nos. 1 & 2 of 2015 arise out of
the sane facts and since argunents were advanced raising simlar
I ssues, common order is passed in both the petitions.

4. The petitioner in Cl.O P.No. 18250 of 2015 was
the GOccupier of Parry Agro Industries Ltd., Carolyn Tea
Factory. The petitioner in Cl.O P.No. 18251 of 2015 was the
Manager of the sanme Factory. The respondent in both the

Oiginal Petitions, the Deputy Director, Industrial Safety and
Heal t h, Udhagamandalam Nilgiris, had filed two separate private
conpl ai nts agai nst the petitioners herein.

5. The petitioner in Cl.O P.No. 18250 of 2015 was
charged with contravention of Section 7A2(a)(c) and Section 41
of the Factories Act, 1948 read with Rule 61F of the Tam | Nadu
Factories Rules 1950 punishable wunder Section 92 of the
Factories Act 1948. This conplaint was taken cognizance as
S. T. C. No. 1 of 2015 by the Chief Judi ci al Magi strat e,
Udhagamandal am

6. The sanme respondent/Deputy Director, |Industrial

Safety and Heal th, Udhagamandalam N lgiris, had filed private
conplaint against the petitioner in Crl.O P.No. 18251 of 2015
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al l eging contravention of Section 41 of the Factories Act, 1948
read with Rule 61F of the Tam | Nadu Factories Rules 1950
puni shabl e under Section 92 of the Factories Act 1948. Thi s
conpl aint was taken cognizance by the Chief Judicial Magistrate
as S. T.C. No. 2 of 2015.

The facts in brief are as foll ows: -

7. On 08.01. 2015, one of the Roller Machines of the
Factory where the petitioners were COCccupier and Manager
respectively, stopped running. A worker inforned this to the

Mechani ¢, R Vasudevan. The Mechanic apparently found that a 3
mm Bolt nut had been caught between the conveyor Roller and
the Belt. He took a pipe wench and tried to renove the Bolt

nut. He inserted his right hand index finger to renpve the Bolt
nut. At that tinme, the Conveyor Roller Mchine started rotating
and his right hand index finger got crushed. He suffered

serious injury to his right hand index finger when he tried to
pul | out his finger.

8. It had been alleged by the conplainant that the
Mechani ¢ R Vasudevan should not have been allowed to use his
right hand finger to renmove the Bolt nut. He should have used an
I ron rod.

9. It is the further case of the conplainant that
the Mechanic was not given proper training in safety neasures.
The work was al so not done under the supervision of supervisors.
Thereafter, an Inspector of Factories visited the Factory on
24.03. 2015 and conducted an enquiry. Conmplaints were filed o
17.06. 2015 before the Chief Judicial Magistrate as against the
two petitioners herein.

10. These petitions have been filed +to quash
S T.C.Nos. 1 & 2 of 2015 now pending on the file of the Chief
Judicial WMgistrate, who had taken cognizance of the two
separate private conpl aints.

11. Heard argunents advanced by M. K V.Sridharan,

| earned counsel for the petitioners and M. Suganthan, |earned
Public Prosecutor, for the respondent.
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12. M . K. V. Sri dhar an, | earned counsel for the
petitioners first took up Crl.O P.No. 18250 of 2015 wherein the
petitioner was the Occupier of the Factory and the |earned
counsel stated that one of the primary requirenments is that the
conplaint should be filed within three nonths from the date when
the Inspector got know edge of the comm ssion of the offence.
The | earned counsel pointed out that Form -18, nanely report of
the accident as prescribed under Rule 9 of the Tam | Nadu
Factories Rules 1950 had been sent on 09.01.2015 and received
by the respondent on 12.01.2015. The | earned counsel pointed
out that the conplaint had been filed on 17.06.2015 beyond the
period of limtation of three nonths as prescribed under Section
106 of the Factories Act 1948. The |earned counsel further
poi nted out that Section 7A29(a)(c) of the Act related to the
general duties of an Occupier and the said Section stipulated
that an Occupier should provide information, instruction,
training and supervision as required to ensure the safety of the
wor ker s. The | earned counsel pointed out that R Vasudevan, the
Mechanic was a skilled worker with experience to attend repair
works and was also properly trained. He was aware that he
shoul d have used an iron rod to pull out the Bolt nut. He was
negligent to use his right hand index finger. He had failed to
adhere to safety instructions.

13. The | earned counsel also pointed out a statenent
was given by R Vasudevan that the accident occurred due to his
urgency and in not followng the safety rules. Further, a
supervi sor was al so present. The work was carried out wthout
switching off the Machine which is contrary to the instructions
gi ven. The | earned counsel then pointed out Rule 61 F of the

Tam | Nadu Factories Rule 1950 which related to nethods of work
and stipulated that no work shall be carried on in a Factory in
a manner to cause risk of bodily injury. The | earned counsel
stated that it was only a rule and not a penal provision.

14. M. K. V.Sridharan, then took up Crl.QO P.No. 18251
of 2015 where the petitioner was the Manager and again pointed
out that the conplaint had been filed beyond the period of
limtation as stipulated under Section 106 of the Factories Act
1948. The petitioner had been charged with violation of Section
41 read with Rule 61 F and the |earned counsel pointed out
Section 41 which was only a rule nmaking provision and further
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pointed out that Rule 61 F is a rule which, as aforesaid,
stipulated that no work shall be carried on in a mnner to
cause risk of bodily injury.

15. The learned counsel further pointed out that
R Vasudevan, the Mechanic was paid conpensation as directed by
t he Deputy Conmi ssioner of Labour, Nilgiris. Subsequently, the
injury had also healed and he joined back work and had also
subsequently thereafter joined another conpany. The | earned
counsel therefore pointed out that no nens rea can be inputed on
the petitioners herein and therefore stated that S.T.C. Nos. 1 &
2 of 2015 on the file of Chi ef Judi ci al Magi strat e,
Ut hagamandal am shoul d be quashed.

16. M. Suganthan, |learned Public Prosecutor (Crl.
Si de) however pointed out that though the accident took place on
08.01.2015 and intimtion under Form -18 had been sent on
09.01. 2015 and received by the Oficials on 12.01.2015, the
i nspection of the Factory was conducted by the |nspector of
Factories on 24.03.2015 and thereafter, within a period of three
nonths, the conplaint had been |odged on 17.06.2015. The
| earned counsel pointed out that the petitioners being Cccupier
and Manager had failed in their duties to provide necessary
safety instructions and training and to provide a work place
whi ch was not a danger to the worknen. It was pointed out by
the learned Public Prosecutor that all the issues can be
agitated during the course of trial and therefore, it was urged
that these petitions should be dism ssed.

17. I have given careful thought to the argunents
advanced. | have perused the materials avail able on records.

18. The facts are not in dispute. On 08.01.2015 the
Conveyor Roller Machine stopped running in Carolyn Tea Factory
where the Mechanic R Vasudevan was worKking. He was called to
repair the machine. He found that a Bolt nut had been caught
bet ween the Conveyor Roller and the Belt. He took a pipe wench
to renove the Bolt nut. He then inserted his right hand index
finger to renove the Bolt nut. At that time, the Conveyor
machi ne started running. Hs right finger was crushed. A

report of this injury was forwarded to the |Inspector of
Factories on 09.01.2015 and it was received on 12.01.2015. The
| nspector of Factories conducted an inspection on 24.03.2015 and
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thereafter, a conplaint was |odged against the petitioners
herein on 17.06. 2015.

19. It is the contention of M.K V. Sridharan, |earned
counsel for the petitioners that the period of limtation was
three nonths fromthe date of know edge of the incident by their
concerned officials.

20. Section 106 of the Factories Act is as follows: -
“106. Limtation of prosecution.- No
Court shall take cognizance of any offence

puni shabl e under this Act wunless conplaint
thereof is made within three nonths of the
date on which the alleged comm ssion of the
of fence cane to the know edge of an Inspector:

Provi ded that where the offence
consi sts of disobeying a witten order nade by
an |nspector, conplaint thereof may be nmade
within six nonths of the date on which the
of fence is alleged to have been comm tt ed.

Expl anation.- For the purposes of this
section, --

(a) in the case of a continuing
of fence, the period of I|imtation shall be
conmputed with reference to every point of tine
during which the offence conti nues;

(b) where for the performance of any
act time is granted or extended on an
appl i cation nade by the occupi er or nanager of
a factory, the period of limtation shall be
computed from the date on which the tine so
granted or extended expired. ”

21. In this connection, M. Suganthan, |earned Public
Prosecutor (Crl.Side) relied on a Judgnment of a learned Single
Judge of this Court reported in CDJ 2017 MHC 6520, the State
rep. by the Public Prosecutor, H gh Court, Madras  Vs.
Tr. K. Kandavadi vel, Managing Director/Qccupier, Ms. Swany and
Swany Pl antations Pvt. Ltd., and another.
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22. In that case, an accident was reported to the
| nspect or of Factories in Form No. 18 on 10.02.2012.
Thereafter, an inspection was done on 08.06.2012. A conpl ai nt
had been | odged only on the basis of a contravention which had
cone to the notice when the Factory was inspected on 08.06.2012.
It was therefore held that the conplaint which was presented on
30.08. 2012 was within a period of limtation.

23. In the instant case, a reading of the conplaint
shows that the respondent had stated that they canme to know on
24.03. 2015 when they conducted inspection that R Vasudevan,
Mechani ¢ had suffered permanent disability. But a reading of
the conplaint does not disclose that during the inspection on
24.03. 2015, contraventions to the prescribed safety regul ations
were found out.

24. In P.D. Janbekar Vs. State of CGujarat [ (1973) 3
SCC 524], while dealing with Section 106, the Hon' ble Suprene
Court held as follows: -

“One cannot equate the “date” on which the
alleged offence came to the know edge of the
Inspector” with the date on which the alleged
of fence ought to have cone to his know edge.”

25. In J.J.lrani Vs. State of jharkhand [ (2014) 15
SCC 813], the Hon'ble Suprene Court held that when the |nspector
of Factories was a nenber of the team which conducted
prelimnary enquiry into an accident in a factory, then he was
deened to have know edge, and he need not have waited for the
final report of the Government, and held that the conplaint
filed after receiving report from the government was barred by
limtation.

26. In the instant case, the accident took place on
08.01.2015. It was intimated on 09.01.2015. The intimation was
received on 12.01.2015. The inspection was done on 24.03.2015.
Even though new nmaterials did not surface on 24.03.2015, still
as pointed out by the Hon'ble Suprene Court in P.D Janbekar

(referred supra), the date on which the alleged offence ought
to have cone to the know edge of the Inspector can never be
ascert ai ned. | would hold that the conplaint had been | odged
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wi thin the prescribed period of limtation.

27. The next point urged by M.K V. Sridharan, |earned
counsel for the petitioner was with respect to the offences
charged and that by no stretch of imagination could the
petitioners be inplicated of such offences.

28. The petitioner in Cl.QO P.No. 18250 of 2015, who
was the Occupier of the Factory had been charged with Section
7A2(a)(c) of the Factories Act 1948.

29. Section 7A2(a)(c) of the Factories Act, 1948 is
as follows: -

“7A. CGeneral duties of the occupier.--
(1) Every occupier shall ensure, so far as is
reasonably practicable, the health, safety and
wel fare of all workers while they are at work in
the factory.

(2) Wthout prejudice to the generality
of the provisions of sub-section (1), the
matters to which such duty extends, shal
I ncl ude—

(a) the provision and nmintenance of
plant and systens of work in the factory that
are safe and wi thout risks to health;

(b) ........ ...

(c) the provisions of such information
I nstruction, training and supervision as are
necessary to ensure the health and safety of al
wor kers at work;”

30. These relate to the duty of an Cccupier to ensure
the safety of a worker which shall include maintenance of the
machi nery and provision of information, instruction, training

and supervi si on.

31. It is also seen that the petitioner in
Crl.O P.No. 18251 of 2015/ Manager of the prem ses had been
charged only under Section 41 of Factories Act read with 61F of
the Tam | Nadu Factories Act, 1950. Section 41 of the Factories
Act gives the power to frame rules and Rule 61F as stated above,
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only states that no work can be carried out in a Factory to
cause risk of bodily injury.

32. It is the case of the respondent that the
petitioner in Cl.QOP.No. 18250 of 2015 / COccupier had not
mai nt ai ned the machinery and not provided such training to the
Mechani ¢ R Vasudevan. It nmust be pointed out that the incident
which occurred was a stand alone incident. The machi nery,
nanely, Conveyor Roller Machine stopped running. A Bolt nut was
found to be caught between the Conveyor Roller and the belt.
That had to be renoved. The nechanic put his right hand index
finger to renove the Bolt nut. This act was voluntarily done by
hi m He was not and it is not the case of the respondent that
he was forced to put his finger to pull out the Bolt nut. He
had tried to use a pipe wench. But as a nechanic, particularly
when this machine had not been switched off, he nust have been

aware that if the nmachine restarts, his finger will get caught
between the Conveyor Roller and the Belt. He should have by
ordi nary prudent know edge used an iron rod to pull out the Bolt
nut . This accident could have occurred even if all the
supervisors were present at that particular place. Wen the
mechanic had put his finger to pull out the Bolt nut, the
machi ne started. The machi ne should have been switched off.

That was the first act of negligence. Wen the electric switch
was on, no prudent person whether trained or untrained, whether
skilled or wunskilled would put any part of his body in contact
wi th the machi ne.

33. As a nechanic, R Vasudevan should have had that
know edge He however put his right index finger and it got
crushed. This is an accident which was unforeseen and coul d not
be predicted. It happened all of a sudden. Nobody, however
trained would have expected the machine to suddenly restart.
Therefore, the petitioner in Cl.O P.No. 18250 of 2015 and the
petitioner in Crl.O P.No. 18251 of 2015 cannot be held to be
directly responsible for the accident whi ch R Vasudevan
suf f er ed.

34. It has been placed on record that adequate
conpensation as directed by the Deputy Comm ssioner of Labour
Nilgiris District, had been paid to R Vasudevan. He had al so
joined duty once again after the injury was healed. | hold that
forcing the petitioners herein to face a crimnal trial wth
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respect to an incident which was not at all under their direct
or even renotely wunder their indirect control wuld be a
traversity of justice.

35. This is a case where conpensation should be given
to the workman. That has been paid. | woul d however exercise
the inherent power of the H gh Court to secure the ends of
justice and therefore direct the petitioners herein to pay an
addi tional sum of Rs.30,000/- (Rupees Thirty Thousand only) to
t he Mechani ¢ R Vasudevan. This would ensure that any scar either
physical or nmental suffered by him would be heal ed. This is
quite apart from the conpensation already paid to him under the
orders of the Deputy Comm ssioner of Labour, N lgiris District.
But continuing wth the prosecution would not give any succour
to R Vasudevan. Rather this unexpected conpensation would
alleviate any grievances which he had against the petitioners
herein owi ng to the incident which occur on 08.01.2015.

36. In view of the above reasoning, | hold that it
woul d not serve the ends of justice by proceeding further with
S T.CNos. 1 & 2 of 2015 now pending on the file of Chief
Judi ci al Magi strat e, Udhaganmandal am and t her ef ore, t he
proceedi ngs thereunder are quashed. However, | would direct the
petitioners herein to either individually or jointly pay to
R Vasudevan, former mechanic, a total sum of Rs.30,000/- (Rupees
Thirty Thousand only). The execution and inplenmentation of the
conpensation part of this order is left to the conscience of the
petitioners al one.

37. Wth the above observations, these Crimna
Oiginal Petitions are allowed and the further proceedings in
S T.C.Nos. 1 & 2 of 2015 pending on the file of Chief Judicial
Magi strat e, Udhagamandal am are guashed. Consequent |y,
connected M scel |l aneous Petitions are closed.

Sd/ -
Assi stant Regi strar(CS-1V)

/'l True Copy //
Sub Assistant Registrar

vsg

https://hcservices.ecourts.gov.in/hcservices/



To

1. The Deputy Director,
I ndustrial Safety and Heal th,
Udhaganandal am
The Nilgiris.

2. The Chief Judicial Magistrate,
Udhaganandal am

+2ccs to M. K V. Sridharan, Advocate, S.R No.43810, 43811

Crl.O P.Nos. 18250 & 18251 of 2015
And
MP.Nos. 1, 1, 2 & 2 of 2015

AD( CO)
RLP( 14/ 09/ 2021)
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