IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 06.01. 2021
CORAM
THE HON BLE MR JUSTI CE S. M SUBRANVANI AM

C.M A. No. 815 of 2008
and
M P No.1 of 2008

V. P. Mani ...Appellant / Plaintiff
Vs.

. Mani cka Gounder (died)

. Bal aeaman

. Jayar aman

. Sambandan

. Manohar an ... Respondents / Defendants
.Sharm | a

(RR 2 to 6 brought on record as LRs

of the deceased sol e respondent viz.

Mani cka Gounder vi de order dated
06. 01. 2021 nade in CWP Nos. 23818,

23820 and 23821/2019 in CVA 815/2008( SM3J)

OUITRWNPEF

Prayer : Civil Mscellaneous Appeal filed under Order 43 Rule 1
of CPC, to set aside the judgnment and decree dated 28.09.2007 in
A. S. No. 27 of 2006 on the file of the Subordinate Court, Vellore,
remanding and setting aside the well-considered judgnent and
decree made in OS. No.627 of 2001 dated 31.01.2006 on the file
of the Principal District Munsif, Vellore.

For Appel | ant : M. T. R Raj ar aman

For Respondents : Ms. M Subasr ee
For M. E. Kannadasan

JUDGMENT

The Judgnent and Decree passed in A S No.27 of 2006 dated
28.09.2007 is under challenge in the present G vil
M scel | aneous Appeal .

2. The appellant is the plaintiff, who instituted the
suit for declaration, recovery of possession and for nesne
profits. The suit was decreed in favour of the plaintiff and the
defendant had preferred an appeal in A'S No.27 of 2006. The
First Appellate Court renanded the matter back to the trial
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Court on the ground that the netes and bounds of the suit
property was not properly surveyed and for this purpose, an
Advocate Conmi ssioner has not been appointed. The first
Appel | ate Court considered both the cross appeal as well as the
appeal filed by the respective parties. The findings of the
first Appellate Court reveals that the survey of the suit
property had not been done properly with the assistance of a
Court Conmm ssioner and in such circunstances, the trial Court
ought to have appointed an Advocate Comm ssioner for the purpose
of ascertaining the netes and bounds of the suit property.
For this reason, the suit was remanded back to the trial Court
for the purpose of re-trial.

3. Oder 41 Rule 33 of CPC enunerates Power of Court of
Appeal . Accordingly, the Appellate Court shall have the power
to pass any decree and neke any order which ought to have been
passed or made and to pass or nmake such further or other decree
or order as the case may require, and this power nmay be
exercised by the Court notw thstanding that the appeal is as to
part only of the decree and nay be exercised in favour of all or
any of the respondents or parties, although such respondents or
parties may not have filed any appeal or objection.

4. Thus, the first Appellate Court is enpowered to dea
with the evidences and docunents and even a case, sone | apses
are found in followng the procedures or considering the
evi dences instead of remanding the matter back to the trial
Court. The first Appellate Court itself can appoint an Advocate
Conmi ssioner or call for the docunents or additional docunents
and accordingly frame issues and decide the matter in the first
appeal itself. Routine remanding of the mnmatters are not
preferable and such remand will cause greater prejudice to the
litigants and also would cause protraction and therefore, the
Courts as far as possible nore specifically, the first Appellate

Court shall decide the matters even in the case of sone
procedural |apses or even appreciation of vital docunents or
ot herw se.

5. This Court is of the considered opinion that renmandi ng
of the matter at one point of view is evasion. The issues have
to be decided on nerits by every court of Ilaw, eventhough
what soever under Order 41 Rule 33 CPC stipulates that the first
Appel late Court has also exercising its power of the trial
Court, there is no inpedinent for the first Appellate Court to
entertain and accept the additional docunents or evidences or if
necessary, appoint an Advocate Conmm ssioner for the purpose of
appreciating the facts and render conplete justice to the
parties to the litigation. Contrary, if the matter is renmanded
back to the trial Court, it would prejudice the interest of the
parties and further would cause prolongation of the litigation
Therefore, the first Appellate Court whenever forns an opinion
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that certain title docunents are not considered by the trial
Court instead of remanding the matter should have decided the
I ssues itself so as to give quietus to save the judicial hours
al so.

6. The Apex Court also ruled that such routine or
mechanical remand is inpermssible and the Courts are bound to
decide the issues on nerits in all circunstances and only on
exceptional circunstances, as it is inpossible for the Appellate
Court to decide the issues, then alone the case can be renmanded

and not otherw se. Wth the Code of OCvil Procedure, the
Appel late Court can entertain additional evidence, anendnent of
prayer, inpleadnent of necessary parties and appreciation of
evi dences and docunents, appointnent of Advocate Conm ssioner or
Surveyor etc., The first Appellate Court is expected to

exercise its powers in accordance with the provisions of the
Cvil Procedure Code instead of remanding the matter back to the
trial Court.

7. The powers of the Appellate Court are well enunerated
in Section 107 of Cvil Procedure Code and the sanme is reads as
under:

107. Powers of Appellate Court - (1) Subject
to such conditions and I|imtations as nmay be
prescribed, an Appellate Court shall have power -

(a) to determne a case finally;

(b) to remand a case;

(c) to franme issues and refer themfor trial;

(d) to take additional evidence or to require
such evidence to be taken.

(2) Subject as aforesaid, the Appellate Court
shall have the sane powers and shall perform as
nearly as may be the sane duties as are conferred and
imposed by this Code on Courts of ori gi nal
jurisdiction in respect of suits instituted therein.

8. When the powers are conferred to the first Appellate
Court to exercise its powers as stated above under Section 107
of CPC, there is no reason whatsoever for the first Appellate
Court to remand the matter for re-trial before the trial Court.
As far as the present appeal is concerned, the reason for remand
is that the Advocate Conmi ssioner has not been appointed for the
pur pose of surveying the suit property and to find out the netes
and bounds of the suit schedul e property. The said exercise
can very well done by the first Appellate Court and therefore,
the first Appellate Court is directed to exercise its powers
under Section 107 of Cvil Procedure Code and proceed with the
appeal by taking all necessary actions.

9. This being the factum the judgnent and decree dated
28.09. 2007 passed in A'S No.27 of 2006 is set aside and the
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first Appellate Court, nanely, the Subordinate Court, Vellore,
Is directed to continue the appeal by providing an opportunity
to the parties <concerned and by appointing an Advocate
Conmi ssioner to neasure the netes and bounds of the suit
property as required and di spose of the appeal on nerits and in
accordance with law preferably within a period of six nonths
fromthe date of receipt of a copy of this judgnent.

10. Accordingly, the CGvil Mscellaneous Appeal No.815 of

2008 stands al |l owed. No costs. Consequent |y, connect ed
m scel | aneous petition is al so closed.

Sd/ -
Assi stant Registrar (CS-1X)

/'l True Copy //

Sub Assi stant Registrar
uma

To

1. The Subordi nat e Judge,
Vel | ore.

2. The Principal District Munsif,
Vel | ore.

Copy To :

The Section Oficer,

V. R Secti on,

Hi gh Court, Madras.
+1cc to M. E. Kannadasan, Advocate SR No. 724
+lcc to M. T.R Raja Ranan, Advocate SR No. 602

C. M A No. 815 of 2008
M P.No.1 of 2008

SR( CO)
RVM 20/ 09/ 2021)
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