IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 24.02. 2021
CORAM
THE HONOURABLE MR. JUSTI CE D. KRI SHNA KUMVAR

C. M A NGCS. 2023, 2024 & 2025 OF 2009
AND
MP.NGCS. 1,1 AND 1 OF 2009

The National |nsurance Conpany Limted,
Divisional Ofice at
No. 11, Sakt hi Road,
Lal bagh M ssi on Road,
Bangal ore — 560 027.
Appel lant in all appeals

Vs.
1. M nor. Hari prakash
[ M nor represented by the natural
guardi an fat her Chandrasekar an]
2. Kant har aj
3. Meera Suresh
4. The Managi ng Director,
Tam | Nadu State Transport Corporation Ltd.,
No. 12, Ranmakri shna Road,
Sal em
5. P. Easwar an
6. P. Raj agopal an

Respondents in
C. M A No. 2023 of 2009
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1. Chandr asekar an
2. M nor Jothi prakash

3. M nor Hari prakash
[ 2 and 3¢ minor petitioners represented
by their guardian father Chandrasekaran]

4. Kant har aj
5. Meera Suresh

6. The Managi ng Director,
Tam | Nadu State Transport Corporation Ltd.,
No. 12, Ranmakri shna Road,
Sal em

7. P. Easwar an
8. P. Raj agopal an
... Respondents in
C. M A No. 2024 of 2009
1. M nor. Jot hiprakash
[ M nor represented by his natural
guardi an fat her Chandrasekar an]
2. Kant har aj
3. Meera Suresh
4. The Managi ng Director,
Tam | Nadu State Transport Corporation Ltd.,
No. 12, Ranmakri shna Road,
Sal em
5. P. Easwr ar an
6. P. Raj agopal an

... Respondents in
C. M A No. 2025 of 2009
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COVMON PRAYER: Cvil Mscellaneous Appeals filed under Section
173 of the Mdtor Vehicles Act, 1988, to set aside the judgnent
and decree dated 24.10.2008 and nade in MA C. T.0O P. Nos. 113, 114
& 115 of 2005 on the file of the Mdtor Accident Cains Tribunal,
Pol I achi (Motor Accident Cains Tribunal cum Subordi nate Judge
of Pollachi).

For Appel | ant . M. S Vadivel

For Respondents
I n CVA. Nos. 2023
& 2025/ 2009 . M.D. Raghu [for R4]
R1 - No Appearance
R2 — Notice unserved
RR3, 5 & 6 — Notice served

I n CVA. No. 2024/ 2009 . M.D. Raghu [for R6]
RR1 to 3 — No Appear ance
R4 - Notice unserved

RR5, 7 & 8 - Notice served

COMVON  JUDGVENT

The Appellant/1nsurance Conpany has filed these appeals
against the judgnent and decree dated 24.10.2008 nmade in
MA C. T.0O P.Nos. 113, 114, & 115 of 2005 on the file of the Motor
Accident Clains Tribunal cum Subordi nate Judge, Pollachi.

2. The respondents/cl aimants have filed a claimpetition
before the Tribunal, for claimng conpensation anount for the
acci dent happened on 07.05.2005, involving the bus bearing
Regi stration No.TN-27-N-1166. According to the claimnts, the
deceased Vijayarani and mnor sons were returning back from
Salem in bus bearing Registration No. TN-27-N-1166. Wile the bus
was proceeding towards Sangakiri to Salem road, another bus
beari ng Regi stration No. TN- 27- N- 0870 came from opposite
direction, at that tinme the driver of the notor car bearing
registration No.KA-03-B-6773 suddenly overtook the town bus
bearing Registration No.TN27-N-0870 coming in the opposite
direction and canme extrene right side of the road. The driver of
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the bus TN-27-N-1166, in which the petitioners were travelling,
on seeing the car comng at a great speed on the extrenme right
side, turned the bus in order to avoid hitting the car. But the
car driven in a rash and negligent manner and the accident had

happened.

3. Based on the aforesaid said statenent of the
cl ai mant s, the Tribunal awarded conpensation anount of
Rs. 1, 60, 000/ - and fixed the liability as against t he

appel I ant/ |1 nsurance Conpany and t he respondent / Tr ansport
Corporation. Challenging the said award of the Tribunal, the
appel l ant/ 1 nsurance Conpany has preferred the appeals before
this Court.

4. According to the |earned counsel for the
appel I ant/ 1 nsurance Conpany, the Tribunal after considering the
oral and docunentary evidence and based on the report of the
police however gave its finding that there is contributory
negligence on the part of the appellant/Insurance Conpany and
the respondent/Transport Corporation, but the grievance of the
appel l ant/ I nsurance Conpany is that the Tribunal has fixed 75%
liability towards the conpensation to the claimnts payable by
the appellant/lInsurance conpany and 25% liability to the
respondent/ Transport Corporation. The evidence marked before the
Tribunal clearly prove that it is contributory negligence on
both sides and the Tribunal ought to have fixed 50% liability on
t he appel I ant/ I nsur ance Conpany as wel | as t he
respondent / Transport Cor porati on.

5. Learned counsel for the respondent/ Transport
Corporation strongly objected the contention of the appellant
| nsurance conpany and submtted that the notor car was
mechani cal |y overtaking the bus bearing Registration No. TN 27-N
0870 wthout noticing the respondent/Transport Corporation
vehicle and thereby caused the accident and the passengers in
the respondent/ Transport Corporation also have sustained injury.
Therefore, the Tribunal has rightly fixed the liability.

6. On analyzing the aforesaid submi ssion of the rival
parties and also perusing the materials on record, this Court
finds that P.W2, eye-witness to the accident stated that on
07.05.2005 at about 3.30 p.m he was talking with his sister in
her house which is situated near Akkammapettai slope; that the
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TNPSC Bus bearing Registration No.TN-27-N-1166 cane from |eft
side of the road, another bus bearing Registration No. TN 27-N
0870 cane from opposite direction, the driver of the car bearing
Regi stration No.KA-03-B-6773 over took the bus beari ng
Regi stration No. TN-27-N-0870, resulting in both the drivers of
the buses losing their control and dashed against each other.
Therefore, from the evidence of P.W2 it is clear that the said
acci dent occurred due to overtaking of the car driver. Based on
the evidence, the Tribunal has rightly come to the conclusion
that there was contributory negligence on both the vehicle and
accordingly, fixed t he liability as 75% on t he
appel I ant/ 1 nsurance Conpany and 25% on the respondent /Transport
Corporation. The appeals preferred by the Transport Corporation
in CVA No.927 to 929 of 2010 in respect of quantum have been
settled in a Mega Lok Adalat. Now the present dispute anong the
appellant / Insurance Conpany and the respondent / Transport
Corporation is with regard to the percentage of liability to pay
t he conpensati on anount.

7. In ny view, P.W2 has clearly stated that insured
vehicle of the appellant/Insurance Conpany has attenpted to
overtake the vehicle Dbearing Registration No.TN 27-N 0870.
Therefore, the Tribunal rightly cane to the conclusion by fixing
as against the appellant / |Insurance Conpany and no other
materials are placed before this Court to absolve the

appel l ant/ 1 nsurance Conpany from being liable for 75%
Therefore, in such circunstances, this Court rejects the
contention of the |earned counsel for the appellant/Insurance
Conpany.

8. Accordingly, these G vil Mscellaneous Appeals are

liable to be dismssed. No order as to costs. Consequently,
connected m scel | aneous petitions are closed.

Sd/ -
Assi stant Registrar(CS-111)

/[l True Copy //
Sub Assistant Registrar

bri
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To

1. The Mdtor Accident C ains Tribunal
cum Subor di nat e Judge,
Pol | achi .

2. The Managi ng Director,
Tam | Nadu State Transport Corporation Ltd.,
No. 12, Ramakri shna Road,
Sal em
3. The Section Oficer,
V. R Section, H gh Court,
Madr as.
+3ccs to M. S Vadivel, Advocate, S. R No.11294, 11293, 11292

+3ccs to M. D. Raghu, Advocate, S.R No.11365, 11364, 11363

C.M A. Nos. 2023, 2024 & 2025 of 2009
and MP.Nos.1,1 and 1 of 2009

SSN( CO)
RLP( 13/ 09/ 2021)
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