IN THE H GH COURT OF JUDI CATURE AT MADRAS

Reserved on : 24.02.2021 Pr onounced on : 05. 03. 2021

CORAM :
THE HON BLE DR JUSTI CE G JAYACHANDRAN

A. S. No. 53 of 2011
AND
M P.No.2 of 2011 & MP.No.1 of 2012

1. M. Vijaya Ragavan @Ravi (Died),
Snt . V. Radha @ Kannamal (Died),
2. Ms. Pankaj am @ Shant hi ,
3.Ms.V.Sita,
4.V. Snr ut hi,
5. V. Sudeekshna, ...Plaintiffs / Appellants
Petitioners 3 to 5 are residing at D 2,
Sree Graden Apartnments, Aruna Nagar Min,
Vadaval | i, Coi nbatore — 641 041.

Appel l ants Nos.3 to 5 brought on record as LR s of the deceased
1st appellant vide order of Court dated 27.02.2020 nmade in
C. M P. Nos. 3663, 3666 & 3671 of 2020 in A S.No.53 of 2011 (SM3J).

/ ver sus/
1. M.N M Thangavel,
2. M. B. Venugopal,
3. Snt. Dhanal akshm , ... Defendants / Respondents

Prayer : First Appeal is filed under order 41 Rule 1 & 2 of
CP.C, read with wunder Section 96 of C P.C, against the
Judgnent and Decree dated 12.02.2008 passed by the Learned
Additional District Judge-cumFast Track No.1l, Coinbatore in
O S. No. 415 of 2006.

For Appellants : M. L. Muli

For R1 : M. S. Mukunt h
for Ms. Sarvabhauman Associ at es

For R2 & R3 : M. P.Val liappan
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JUDGMENT

The Appeal is preferred by the defendants against the
judgnent and decree passed by the Trial Court in the suit for
speci fic performance, wherein the alternate relief for refund of
advance noney granted.

2. On 06.02.2003 one M. Vijayaragavan/ 1st def endant al ong
with his father Venkatraman entered into an agreenent of sale
wi th one N. M Thangavel in respect of a commercial building for a
sum of Rs. 18,00, 000/-. A sum of Rs.3,00,000/- was paid in
advance on the date of agr eenent and further sum of
Rs. 7,00, 000/ - was paid on 05.03.2003. Bef ore conpletion of the
sale transaction, the said Venkataraman died |eaving behind his
wi fe, son and daughter.

3. The agreenent hol der during the lifetime of
Venkat araman requested the vendor to execute the sale deed
receiving the balance sale consideration, but they were
post poning the sane. After the dem se of Venkataraman again he
requested the defendants to execute the sale deed. No possible
response was forthcomng from them so, he sent a registered
notice dated 26.07.2006 calling upon the defendants 1 to 3 to
execute the sale deed free of encunbrances was issued. Then,
the plaintiff came to know that the defendants 1 to 3 had
conveyed the suit property in favour of defendants 4 & 5. The
said said deed is a shane and nom nal docunent. The purchaser
defendant No.4 & 5 were aware of the previous agreenent in
favour of the plaintiff. The plaintiff is ready and willing to
pay the balance consideration and get the deed executed. Hence,
he is entitled for the relief of specific performance or in
alternate without prejudice to the main relief of specific
performance, refund of advance nbney was prayed.

4. The 1st defendant filed witten statenent which was
adopted by the 2 defendant, wherein, they admt the ownership
of the suit property and execution of sale agreenent dated
06.02.2003 in favour of the plaintiff by the 1st defendant
Vijayaragavan @ Ravi and his father Venkataraman. Tine for
conpleting the contract was fixed as 6 nonths and sane is found

in the recital of the agreenent. The plaintiff was never wlling
and ready to pay the bal ance sale consideration and get the sale
deed executed within the tinme given. Venkat araman died on
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20. 07.2006 neither before his lifetine nor after the lifetine,
the plaintiff approached the defendants for the execution of the
sale deed tendering the bal ance sal e consideration. Therefore

the contention of the plaintiff that he was always ready and
wWilling to performhis contract is false and contrary to his own
conduct . The Dbalance sale consideration as per terns of
agreenent ought to have been paid on or before 21.02.2003. After
agreenent, 1st defendant and his deceased father Venkataraman
cleared all the tax dues and electricity charges and waiting for
the plaintiff to pay sale consideration and get the sale deed
executed in his favour. However, the plaintiff failed to show
interest in getting the contract conpleted. After waiting for
three years, the defendants 1 to 3 sold the property to
defendants 4 & 5 after knowing the fact that the plaintiff is
not in a position to conplete the said sale. The alleged suit
notice dated 26.07.2003 does not disclose whether the plaintiff
was ready with noney and willing to conplete the contract. The
suit for specific performance not filed within a period of three
years, hence it has to be dism ssed on the said ground.

5. In the additional witten statement was filed by the
defendants 1 & 2 and sane was adopted by the 3rd defendant,
wherein, it is stated that after the death of Venkataraman, they
cannot be a personal decree against his |egal representatives.
The alleged legal notice dated 26.07.2003 to Venkataraman, who
died on 20.07.2006 is non est in the eye of law. The plaintiff,
who entered into a sale agreenent with specific recital that he
will conplete the contract within the period of 6 nonths, failed
to perform his part of contract. Therefore, the defendants, who
had brought noney for their construction were forced to face
recovery proceedings from their Ilenders. Due to breach of
contract by the plaintiff, the 1st defendant and his father were
forced to wundergo great hardship. The plaintiff had no
wherewithal to pay the sale consideration therefore, he waited
for nore than 3 years and after knowing that the property has
been sold to third parties just to harass and extract noney, the
present suit is filed.

6. The 4t» and 5th defendants filed witten statenent
stating that suit is filed only to coercive the defendants their
vendor nanely defendants 1 to 3 never disclosed to them about
the existence of alleged sale agreenent. They purchased the
suit property after verifying the encunbrance certificate and
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for a valid consideration on 03.07.2006. The plaintiff alleged
to have been issued notice to the defendants 1 to 3 only on
26.07.2006. The suit is not maintainable against them since no
notice or intimation regarding the alleged agreenment was sent to
t hem

7. The Trial Court based on the pleadings framed the
foll ow ng substanti ate questions of |aw -

(i). Wether the sale agreenent dated 06.02.2003 is true,
val id and enforceabl e?

(ii). Wiether the plaintiff had advanced Rs.3,000/- to
1st defendant and his father venkataraman on 06. 02. 2003?

(ii1). Wiether the plaintiff gave a sum of Rs.7,000/- on
05.03.2003 to the 1st defendant and his father Venkataraman.

(iv). Wiether the plaintiff was ready and willing to
conplete the contract?

(v). Wiether the plaintiff is entitled for a specific
perfornmance on paynent of bal ance sal e consi deration?

(vi). Whether the plaintiff is entitled for a specific
performance of an agreenent dated 06.02.2003 and for a direction
to the defendants to execute the sale deed or in failure to do
so, the Court should execute the sale deed on behalf of the
def endant s.

(viit). Wiether in alternate the plaintiff is entitled for
refund of Rs.10 lakhs with 12% i nterest.

(viti). What are the reliefs

8. Before the Trial Court, the plaintiff examned two
wi tnesses and marked 16 Exhibits. The defendants exanm ned two
w t nesses and narked 18 Exhibits.

9. The Trial Court, after appreciating the evidence held
that the 1st defendant and his father Venkataraman had received a
sum of Rs. 10,00, 000/- as advance for selling the suit property.
After the death of Venkataranan, the defendants 1 to 3 have
inherited the estate of Venkataraman, therefore, the defendants
1 to 3 are liable to refund a sum of Rs. 10, 00, 000/- received as
advance by 1st defendant and his father Venkataraman with 6%
interest fromthe date of decree till the date of realisation

10. The Trial Court held that the plaintiff is not

entitled to create charge over the property since there was not
transfer of possession.
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11. The appeal is filed by the defendants on the ground
that the suit is barred by limtation, but the Trial Court has
failed to consider the said fact. Under Article 47 & 54 of the
limtation Act, the suit should have been filed within three
years fromthe last date fixed for performance of contract. The
1st respondent herein has filed the suit only on 29.08.2006 which
is after three years fromthe |ast date fixed for performance of
the contract. Therefore, the Trial Court judgnent has to be
interfered and setaside. It was al so contended that the award of
6% interest fromthe date of decree till the date of realisation
is al so erroneous

12. Heard the submission of the respective Counsels,
regarding the nerits of the respective case.

13. The Learned Counsel for the appellant enphasis that
suit is barred by Iimtation. Contrarily the |earned Counsel for
the respondents would state that the suit is not barred by

limtation. Transferring suit property to third party pending
the sale agreement with the plaintiff create a charge over the
property.

14. The Learned Counsel for the respondent citing the
list of judgnents favouring the proposition that charge of
attachnment will be created over the property of the seller and
the contract of sale will stand with priority over the transfer
of property as per under section 55(6) (b) of the Transfer of
Property Act, wuld submt that, after entering into an
agreenent with the plaintiff on 06.02.2003, the defendants 1 to
3 has sold the property to the defendants 4 & 5 on 03.07.2006
under Ex.B.17. The said transfer should be subject to charge
over the property in view of the agreenent Ex.A 1 dated
06.02.2003. If the suit is over a property under charge, the
period of limtation 12 years.

15. Poi nt under consideration:-
Whether the suit is barred by
limtation and if not whether the plaintiff
can clai mcharge over the property?

16. EX.A. 1 is the suit sale agreenent dated 06.02.2003

and tinme to conplete the contract was fixed as six nonths. OQut
of total agreed price of Rs.18,00,000/-. A sum of Rs.3, 00, 000/-
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was paid to the 1st defendant and his father on the date of
agreement and there is a typed endorsenment on the back of Ex.A 1
that, on 05.03.2003 the plaintiff has paid an another sum of
Rs. 7, 00, 000/ - .

17. This Court also find down below the endorsenent, it
is witten that the period of three nonths shall be extended for
further period three nonths. But none of the parties have signed
under it therefore, it is clear that the period for paynent of
sal e consideration ended on 05.08.2003 and not extended further.
The plaint has been presented before the District and Sessions
Court, Coinbatore on 04.08.2006. It was returned for deficit
Court fees on 08.08.2006. Thereafter, the plaint has been
represented with the requisite Court fees on 29.08.2006. From
the dates of endorsement found in the original plaint, it is
clear that the suit was laid within three years fromthe date of
commencenent of limtation. Therefore, the suit is not barred by
limtation.

18. Regarding the decree of refund of the advance noney,
the trial Court has assigned valid reason. The relief of
specific performance is an equitable relief. The decision of the
Court should render equity for both the parties. The vendor
cannot be unjustly enriched due to the default of the purchaser.
When there is no wanton default on the part of the purchaser,
but the noney advanced is only an earnest noney for the
performance of the contract that can be forfeited. In alternate,
I f substantial anpbunt is paid as part paynent, sane cannot be
forfeited in toto.

19. In support of this preposition, the Learned Counse
for the respondent rely upon the judgnent of the Hon'ble Suprene
Court in Satish Batra -vs- Sudhir Rawal reported in 2012 SC
Suppl 684.

20. Under Section 54 of Transfer of Property Act,
“contract for sale” is defined and it is nade clear that, under
the provision a contract for sale by itself do not create any
interest in or charge on such property. To create a charge over
the property which is subject matter of the agreenent for sale,
there nust be a specific recital for creating the charge over
the property. For further <clarity the said provisions is
extracted bel ow. -
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Section 54 of Transfer of Property Act:-

54. *“Sale” defined:- ‘‘Sale” is a
transfer of ownership in exchange for a
price paid or promsed or part-paid and
part-prom sed.

Sal e how made. Such transfer, in the
case of tangible immoveable property of the
val ue of one hundred rupees and upwards, or
in the case of a reversion or other
intangible thing, can be nmade only by a
regi stered instrunent.

In the case of tangible immoveable
property of a value less than one hundred
rupees, such transfer may be nade either by
a registered instrunment or by delivery of
the property.

Del i very of t angi bl e i mmoveabl e
property takes place when the seller places
the buyer, or such person as he directs, in
possessi on of the property.

Contract for sale:- A contract for
the sale of i moveable property is a
contract that a sale of such property shall
take place on terns settled between the
parties.

It does not, of itself, create any
interest in or charge on such property.

21. Section 100 of Transfer of property Act deals wth
charges. It is clearly spelt out that the charge can be created
by the Act of parties or operation of |aw as security for
paynent of noney to another. In the instant case in hand neither
by operation of law nor by consent of the parties, charge has
been created over the suit subject property therefore,
subsequent transfer of the property to defendants 4 & 5

l egally valid. The plaintiff cannot seek charge over
property. The Trial Court has rightly rejected the said plea and
no appeal is filed. Hence, the said point is only discussed

cursorily out of the academi c interest and not otherw se.

respondents also not seriously enphasis this point
urged to bring the limtation period of 12 years.
records indicate the suit presented within 3 years but
subsequently wll not fall wunder the mschief of
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limtation. Hence, they have not pressed the plea that the prior
agreement to sale will create charge over the property which
subsequent |y transferred.

22. In the result, the Appeal Suit is dismssed. No
costs. Consequent |y, connected M scellaneous Petitions are

cl osed.
Sd/ -
Assi stant Registrar (CS-VII)
/'l True Copy //
Sub Assi stant Registrar
bsm
To,

1. The Additional District
Judge- cum Fast Track No. 1,

Coi nbat or e.
2. The Section O ficer,

V. R Secti on,

Hi gh Court, Madras.
+lcc to Ms.P.Valliappan, Advocate SR No.14369
+1cc to Ms.L. Mouli, Advocate SR No. 13895
+1cc to M s. Sarvabhaunan Associ ates, Advocate SR No. 13889

A.S. No. 53 of 2011

GP(CO
RVM 01/ 10/ 2021)
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