IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 06.07. 2021
CORAM
THE HON BLE M. JUSTI CE G K. | LANTHI RAI YAN

A. S. No. 466 of 2013

1. Sar aswat hi (Di ed) ... Appel lant / 3rd Def endant
2. Ganesaa Murthi Kri

3. K. Sumat hi

4. K. Padmavat hy ... Appel lants

(Appellants 2 to 4 brought on record
as LRs of the deceased 1st appel |l ant
vide Court order dated 12.03.2020
made in CVP No. 4568 & 4570 of

2020 in A S.No. 466 of 2013.)

Vs
1. S. Seer angan ... Respondent / Plaintiff
2. C. Gur usany ... Respondent / 1st Def endant
3. S. Mut husany ... Respondent / 27 Def endant

PRAYER : Appeal Suit filed under Section 96 of CPC to set aside
t he Judgnment and Decree 24.01.2013 made in O S. No. 233 of 2011 on
the file of the Principal District and Sessions Court, Erode.

For Appellants : M . V. Raghupat hi

For R1 : M. M Arun

For R2 & R3 : M . A. Sundar avadhanan
JUDGVENT

This Appeal suit is filed against the Judgnent and Decree
dated 24.01.2013 nmade in O S.No.233 of 2011 on the file of the
Principal District and Sessions Court, Erode.

2. For the sake of convenience, the parties are referred
to as per their ranking in the trial Court.

3. The brief case of the plaintiff is that the defendants
1 and 2 are the sons and the 3rd defendant is the daughter of one
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Chenni mal ai Gounder. The suit properties are ancestral property.
Therefore, the plaintiff called upon the defendants for an
am cable partition by a legal notice dated 01.10.2001. The
third defendant issued a reply notice stating that the suit
properties have been already partitioned orally and she is
entitled for 1/4th share in the suit property. The plaintiff and
the defendants 1 and 2 along with the 3rd defendant received a
conpensation before the National H ghway Authorities equally.
Further, the plaintiff is entitled to have 1/16t" share in the
suit property. No oral partition took place between the
parties. The third defendant got married prior to 1989 and only
after her marriage their father died on 03.12.2000. Ther ef or e,
she is not entitled to claim any share as per the State
Amendnent Act as well as Central Anmendnent Act in the H ndu
Succession Act. Hence, the suit for partition.

4. The defendants 1 and 2 filed a witten statement and
accepting the case of the plaintiff and prayed for the all otnent
as per the plaint.

5. The third defendant filed a separate witten statenent
stating that item Nos.5, 10 and 11 of the suit properties are
ancestral properties. Those properties were purchased out of
self earnings of their father and grand father. Therefore, the
third defendant is equally entitled for 1/4th share in the suit
properties. As per the oral partition anong them the plaintiff
and the defendants have received 1/4t" share of conpensation,
whi ch was given by the National H ghway Authorities. Therefore,
she is entitled for 1/4t" share in the suit property.

6. On hearing the rival pleadings, the learned trial
Judge framed the following issues for determnation of the
suit -
1. Whether the plaintiff Is entitled for
partition and separate possession as prayed
for ?
2. Whether the itens 5, 10 and 11 are purchased
fromout of the joint famly nucleus ?
3. Whether the 3¢ defendant is not entitled to
1/ 4th share as per the oral partition between
t hem ?
4. To what relief ?

7. On the side of the plaintiff, he examned P.W1 and
mar ked Exs. Al to A32. On the side of the defendants, they
examined DW.1 to 3 and marked Exs.Bl and B2. On consi dering
the oral and docunentary evidences adduced by the respective
parties and the subm ssions made by the |earned counsel, the
Court below decreed the suit as prayed for and allotted 5/16th
share to the plaintiff and the defendants 1 and 2 are allotted
5/ 16t share each. The third defendant is entitled to have 1/16th
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share in the suit property. Aggrieved by the sanme, the third
def endant preferred the present Appeal Suit.

8. The learned counsel for the appellants would submt
that admttedly, sone of the suit properties were acquired by
the National H ghway Authorities and paid conpensation equally
to all the plaintiff and the defendants nearly 1/4th share each
Therefore, she is entitled to have 1/4th share in the suit
property instead of 1/16t" share. He further submtted that
there was no bl ending of ancestral properties and also for joint
famly properties. When it being so, the Court below ought to
have concluded that the suit properties are self earning
properties and the third defendant is also entitled to equal
share. In this regard, the |earned counsel for the appellant
relied upon the judgnent reported in 2020 (6) CTC 822 in the
case of K Subbul akshm @ Pappayee Vs.C. V. Ramasany Pillai (D ed),
in which, this Court held as follows :

“21. The Hon' bl e Suprene Court of India held
that the law on the aspect of blending is well
settled that the property separate or self-acquired
of a nmenber of a Joint H ndu Famly may be inpressed
with the character of Joint Famly property if it is
voluntarily throwmm by the owner into the common
stock with the intention of abandoning his separate
claimtherein ; but to establish that abandonnment a
clear intention to waive separate right nust be
establ i shed. Therefore, having appreciated evidences
on record, this Court concluded the plea that the
“A” schedule property is the Joint Famly property
and as such the plaintiff is entitled for her
share.”

9. Heard, M.V.Raghupathi, the |earned counsel appearing
for the appellants and M.M Arun, |earned counsel appearing for
the 1st respondent and M. A Sundaravadhanan, |earned counsel
appearing for the 2 respondent.

10. The suit is filed for partition by the plaintiff
claimng 1/16t" share in the suit property. Admttedly, the suit
properties are ancestral properties. The plaintiff and the
defendants 1 and 2 are the brothers and the third defendant is
the daughter. The third defendant got narried prior to 1989.
After her marriage, prior to the anmendnment, her father died on
30.12.2000. The anendnent Act 39/2005 in the H ndu Succession
Act came into force and even before the anendnent, the third
defendant nmarriage was solemized. Therefore, as per the
Amendnent Act 1/90 in the H ndu Succession Act cannot be
construed as co-parcener. Therefore, she is entitled only from
the share of her father. The Trial Court rightly decreed the
suit and accordingly allotted 5/16th share in favour of the
plaintiff and the defendants 1 and 2. The third defendant was
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allotted 1/16t" share in the suit property. Therefore, this Court
finds no infirmty or illegality in the order passed by the
Court below. Since, the property is an ancestral property, the
Judgnent cited by the |learned counsel for the appellants is not
hel pful to the case on hand.

11. In the result, the Appeal Suit is dismssed. No
order as to costs.

Sd/ -
Assi stant Regi strar
/'l True Copy //

Sub Assi stant Registrar
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1. The Principal D strict and Sessions Judge,
Er ode.

2. The Section Oficer,
V. R Section,
H gh Court, WMadras.
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