IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 26. 03. 2021
CORAM
THE HONOURABLE Ms. JUSTI CE V. M VELUNVANI

C. MA NO 1179 OF 2021
AND
C. M P. NO 6000 OF 2021

The Mangi ng Director,
Tam | Nadu State Transport Corporation Division I,
Vi | | upuram

Appel | ant

Vs.

1. Sum thra devi

2. Kowshi k (M nor)
Rep. by nother and next friend
the 1st petitioner herein
Respondents 1 & 2/
Petitioners
3. Raj aranan

4. Jeyal akshmi
Respondents 3 & 4/
Respondents 2 & 3

Prayer: This Civil Mscellaneous Appeal is filed under Section
173 of the Mdtor Vehicles Act, 1988, against the Award and
decree dated 03.07.2019 nmade in MC O P. No.147 of 2010, on the
file of the Motor Accidents Clains Tribunal, (Principal District
Court), Puducherry.

For Appel | ant : M. K. J. Si vakunar
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JUDGMENT
(The matter is heard through “Video Conferencing/ Hybrid node”)

This Civil Mscellaneous Appeal has been filed by the
appel l ant-Transport Corporation to set aside the award of the
Tribunal dated 03.07.2019 nade in MC O P. No.147 of 2010, on
the file of the Principal D strict Court, (Mtor Accidents
Clainms Tribunal), Puducherry.

2. The appellant is the 1st respondent in MC O P.No. 147
of 2010, on the file of the Principal D strict Court, (Mtor
Accidents Cains Tribunal), Puducherry. The respondents 1 and
2/claimants filed the said claim petition, claimng a sum of
Rs. 60, 00, 000/ - as conpensation for the death of one Mani kandan,
who died in the accident that took place on 26.11.2009. The
respondents 3 and 4 who are the parents of the deceased were
I npl eaded as respondents 2 and 3 in the claimpetition.

3. According to the respondents, on the date of accident,
when the deceased Mani kandan was riding his Mtorcycle bearing
Regi stration No.TN-04-R-2821 on the extrene left side of the
road from Pondicherry to Villupuram route, opposite to Balaji
Lodge, the driver of the Bus bearing Registration No. TN 32-N
1811 owned by the appellant-Transport Corporation drove the sane
in a rash and negligent manner, dashed against the Mtorcycle
and caused the accident. In the accident, the deceased
Mani kandan was thrown out of his Mtorcycle and the Bus ran over
the head of the deceased, causing instantaneous death. The
accident occurred only due to rash and negligent driving by
driver of the Bus. Hence, the respondents 1 and 2 filed the
claim petition claimng conpensation against the appellant as
owner of the Bus involved in the accident and the respondents 3
and 4 who are the parents of the deceased were inpleaded as
respondents 2 and 3 in the claimpetition.

4. The appellant-Transport Corporation filed counter
statenent and denied all the avernents made by the respondents
in the claim petition, including the manner of accident.
According to the appellant, on the date of accident, when the
said Bus owned by the appellant-Transport Corporation was driven
by its driver carefully near Villupuram Market Street, due to
mar ket crowd, the deceased overtook from the left side of the
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Bus in a rash and negligent manner by using his nobile phone and
dashed against a Bullock Cart and fell over the left side body
of the Bus and invited the accident. The accident occurred only
due to the negligent riding of Mtorcycle by the deceased
Mani kandan. Hence, the appellant is not liable to pay any
conpensation to the respondents. The deceased was a Police
Constable. The Station House Oficer, Traffic Police Station,
Villupuram filed the FIR w thout common sense and has openly
supported his departnent staff. The appellant inforned the above
facts to the Superintendent of Pol i ce, Vi | | upuram The
passengers who traveled in the Bus at the time of accident gave
statenent to that effect. The respondents have to prove that the
driver of the Bus possessed valid driving license at the tinme of
accident. In any event, the respondents have to prove the age,
avocation and incone of the deceased to claim conpensation and
prayed for dism ssal of the claimpetition.

5.Before the Tribunal, the 1st respondent exam ned
herself as P.W1, exam ned one Sivamani eye-witness as P.W2 and
one U aganathan as P.W3 and narked 12 docunents as Exs.Pl to
P12. The appellant examned the 3¢ respondent/father of the
deceased as R W1, but did not mark any docunent.

6. The Tribunal considering the pleadings, oral and
docunentary evidence, held that the accident occurred due to
rash and negligent driving by driver of the Bus and directed the
appel  ant - Transport corporation to pay a sum of Rs.29, 10, 000/ -
as conpensation to the respondents.

7. To set aside the award of the Tribunal dated 03.07.2019
made in MC OP. No. 147 of 2010, the appellant-Transport
Corporation has cone out with the present appeal.

8. The | ear ned counsel appeari ng for t he
appel l ant/ Transport Corporation contended that the Tribuna
failed to note that the accident has occurred only due to the
rash and negligent driving of Mtorcycle by the deceased
Mani kandan. The Tribunal ought not to have relied upon the
evidence of P.W1 - wife of the deceased, who is not an eye
witness. The Tribunal failed to consider the evidence let in by
the appellant and erroneously fixed negligence on the driver of
the Bus nerely relying on the FIR It is well settled that
negl i gence cannot be fixed relying on the FIR or judgnents of
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the Crimnal Court. The Tribunal has to independently consider
the evidence let in before it. In the absence of any docunents
by the respondents to prove the age, avocation and inconme of the
deceased Mani kandan, the nonthly incone of Rs.12,375/- fixed by
the Tribunal is excessive. The total conpensation awarded by the
Tribunal is excessive and prayed for setting aside the award of
the Tri bunal .

9. Heard the | earned counsel appearing for the appellant-
Transport Corporation and perused the materials available on
record.

10.1t is the case of the respondents that on the date of
acci dent, while the deceased Manikandan was riding his
Mot orcycle on the extrenme left side of the road from Pondicherry
to Villupuramroute, opposite to Balaji Lodge, the driver of the
Bus owned by the appellant-Transport Corporation drove the sane
in a rash and negligent manner, dashed against the Mtorcycle
and caused the accident. To substantiate this contention, the 1st
respondent, wife of the deceased Mani kandan exam ned hinself as
P.W1, examned eye-witnesses to the accident as P.W2 and
mar ked FI R which was regi stered against the driver of the Bus as
Ex.P1. On the other hand, it is +the contention of the
appel  ant/ Transport Corporation that when the said Bus owned by
the appellant-Transport Corporation was driven by its driver
carefully near Villupuram Market Street, due to market crowd,
t he deceased overtook from the left side of the Bus in a rash
and negligent manner by wusing his nobile phone and dashed
against a Bullock Cart and fell over the left side body of the
Bus and invited the accident. The accident occurred only due to
the negligent riding of Mtorcycle by the deceased Mani kandan
Except exam ning the 39 respondent/father of the deceased, the
appellant did not examine the driver of the Bus or any
I ndependent wtness to elucidate their case. The Tribunal
considering the evidence of P.W1, P.W2 and FIR which was
regi stered against the driver of the Bus, failure on the part of
the appellant to exam ne the Driver, Conductor of the Bus or any
I ndependent eye-witness, in the absence of any objection given
to the conplaint |odged against the driver of the Bus, held that
the driver of the Bus was rash and negligent and directed the
appellant to pay the conpensation to the respondents. There is
no error in the said finding of the Tribunal warranting
interference by this Court.
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11.1t is the case of the respondents that the deceased
Mani kandan was aged 27 years, working as a Police Constable in
the Governnent of Tam | Nadu and was earning a sum of
Rs. 15,000/- per nonth at the tinme of accident. The respondents
filed Ex. P12 — salary certificate of the deceased Mani kandan for
the nonth of Decenber 2005 to substantiate the sane. The
Tri bunal considering Ex.Pl2-salary certificate, rightly fixed
the inconme of the deceased as Rs. 12, 375/- per nonth, granted 50%
enhancenent towards future prospects, applied the multiplier
"17" and after deducting 1/4th towards personal expenses of the
deceased, awarded conpensation towards |oss of dependency. The
sane is in order. The anpunts awarded by the Tribunal towards
conventi onal heads are al so not excessi ve, war r ant i ng
interference by this Court.

12.1n the result, this Cvil Mscellaneous Appeal is
dism ssed and the anount awarded by the Tribunal at
Rs. 29, 10, 139/- together with interest at the rate of 6% per
annum from the date of petition till the date of deposit is

confirmed. The appellant-Transport Corporation is directed to
deposit the award amount along with interest and costs, less the
anount al ready deposited, within a period of twelve weeks from
the date of receipt of a copy of this judgnent, to the credit of
M C. O P. No.147 of 2010. On such deposit, the respondents 1, 3
and 4 are permtted to withdraw their share of the award anount,
as per the ratio of apportionnent fixed by the Tribunal, along
wWith proportionate interest and costs, after adjusting the
anmount , | f any, al ready w t hdrawn, by filing necessary
applications before the Tribunal. The shares of the mnor 2n
respondent is directed to be deposited in any one of the
Nationalized Bank, till the mnor attains mgjority. The 1st
respondent, nother of the mnor 2M respondent is permtted to
wi thdraw the accrued interest, once in three nonths for the
welfare of the mnor 27 respondent. Consequently, connected
M scel | aneous Petition is closed. No costs.

Sd/ -
Assi stant Regi strar

/1l True Copy //

Sub Assistant Registrar
gsa
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To

1. The Principal D strict Judge,
(Mot or Accident Cains Tribunal),
Puducherry.

2. The Section Oficer,
VR Secti on,
Hi gh Court, Madras.

+1cc to Ms. K J.Sivakunar, Advocate, S.R No.20009

C.M A No. 1179 of 2021
and
C. M P. No. 6000 of 2021

GM ( CO)
RLP( 18/ 11/ 2021)
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