IN THE H GH COURT OF JUDI CATURE AT MADRAS
RESERVED ON : 22.09. 2021
PRONOUNCED ON : 30.09. 2021
CORAM
THE HON BLE M. JUSTICE C. V. KARTH KEYAN

Crl.QO P. No. 11422 of 2015
and M P.Nos.1 and 2 of 2015

R. Nandhi ni .. Petitioner/ Accused

Vs.

M s. Prakash Textil es

Propri etor
M K. Govi ndaraj Chetti ar .. Respondent/ Conpl ai nant

Prayer: Crimnal Oiginal Petition filed wunder Section 482
C.P.C., to call for the records and quash the conplaint in
C.C. No. 14 of 2015 before the D strict Minsif-cum Magistrate at

Met t upal ayam as agai nst the petitioner.

For Petitioner .. M.V.T.Narendiran
For Respondent .. M.Rajendra Prasad
ORDER

The present petition has been filed taking advantage of
Section 482 of Code of Crimnal Procedure to quash further
proceedings in C. C No.14 of 2015, now pending on the file of the
| earned District Munsif-cum Judicial Mgistrate, Mttupal ayam

2. The respondent had supplied cotton to V.N K Textiles
and Paper MIls Limted, wherein the brother of the petitioner
is a Director. Owmng to such business transactions, the brother
of the present petitioner, in his capacity, as a Director of
V.N. K Textiles and Paper MIls Limted, had issued a cheque for
Rs. 33, 19,607/- to the respondent herein. That cheque had been
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di shonoured, when presented for paynent. The respondent had
filed C C No.686 of 2012, which is pending before the |earned
Judicial Magistrate No.Il, Pollachi against V.N K Textiles and
Paper MIlls Limted, represented by the brother of the
petitioner herein, since he is a Director of the conpany.

3. It had been contended in the conplaint, which is now
pending as C C No.14 of 2015 before the learned District Minsif-
cum Judicial Magistrate at Mettupalayam that the petitioner
herein, towards part discharge of the |l|oan anmount of her
br ot her, had issued a <cheque for Rs.10,00,000/- to the
respondent, which cheque had also been dishonoured, when
presented for paynent. Al 'l eging that an offence under Section
138 of Negotiable Instrunments Act is attracted, a conplaint had
been | odged, which had been taken cogni zance and whi ch Cal endar
Case i s now sought to be quashed by the petitioner herein.

4. Heard argunents advanced by M .V.T. Narendiran, |earned
Counsel for the petitioner and M.Rajendra Prasad, |earned
Counsel for the respondent.

5. The fact that the respondent had initiated C. C No.686
of 2012 towards dishonour of +the cheque, issued by V.NK
Textiles and Paper MIIls Limted, for a sum of Rs.33,19,607/-

is not disputed by both the |earned Counsels. It is contended
t hat the petitioner herei n had issued a cheque for
Rs. 10, 00, 000/- to the respondent towards part discharge of the
said amount of Rs. 33,19, 607/-. However, it nust also be

menti oned that between the petitioner herein and the respondent,
there was no direct contractual or business relationship or
transaction necessi tating i ssuance of a cheque of
Rs. 10, 00, 000/ - .

6. As a matter of fact, the petitioner herein had not
i ssued the cheque for Rs.10,00,000/- in her personal capacity,
but, only as Correspondent/Secretary of V.N Krishnaswany Naidu
Col |l ege of Arts and Science for Wnen, Mettupal ayam 641301.

7. It is seriously contended by M.V.T.Narendiran
| earned Counsel for the petitioner that there was no legally
enforceable debt, necessitating issuance of a cheque for
Rs. 10, 00, 000/- by the petitioner to the respondent, either by
the petitioner in her personal capacity or the said college, as
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an institution. The college has also not been shown as an
accused. It is, t heref ore, contended that the entire
proceedi ngs is nal afi de and shoul d be quashed.

8. It is the contention of M.Rajendra Prasad, |earned
Counsel for the respondent, on the other hand, that substanti al
nonies are due and payable to the respondent and as part
settlenment towards such dues, the petitioner had issued the
cheque, which had been di shonoured when presented for paynent.

9. Section 138 of Negotiable Instrunments Act is as

foll ows: -
"Di shonour of cheque for insufficiency, etc., of funds
in the account - Were any cheque drawn by a person on

an account maintained by him with a banker for paynent
of any anmpunt of noney to another person from out of
that account for the discharge, in whole or in part, of
any debt or other liability, is returned by the bank
unpai d, either because of the anmount of nobney standing
to the credit of that account is insufficient to honour
the cheque or that it exceeds the anobunt arranged to be
paid from that account by an agreenent nade with the
bank, such person shall be deened to have committed an
offence and shall, wthout prejudice to any other
provision of this Act, be punished with inprisonnent for
[a term which may be extended to two years], or wth
fine which may extend to twice the anount of the cheque,
or with both

Provided that nothing contained in this section shall
apply unless_

(a) the cheque has been presented to the bank within a
period of six nonths fromthe date on which it is drawn
or within the period of its wvalidity, whichever is
earlier;

(b) the payee or the holder in due course of the cheque,
as the case may be, nmakes a demand for the paynent of
the said anbunt of nobney by giving a notice; in witing,
to the drawer of the cheque, [within thirty days] of the
receipt of information by him from the bank regarding
the return of the cheque as unpaid;"”

10. A reading of the said provision shows that a cheque
must be drawn by a person on an account nmintained by himwth a
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banker for paynent of any anmount of noney to another person for
the discharge of any debt or liability. This would, naturally,
I ndicates that the person who draws the cheque and issues the
cheque nust have an existing debt or liability as against the
person in whose favour the cheque is issued.

11. In the instant case, the petitioner had not issued
the cheque from an account in her nane. She had issued the
cheque from the account in the nanme of V.N Krishnaswanmy Naidu
College of Arts and Science for Wnen, Mttupalayam That

institution has not been nmade as a party. The constitution of
said institution is not known, but, still the cheque had been
i nstituted by t he petitioner in her capacity as

Correspondent/ Secretary of that institution. She had not issued
t he cheque in her personal capacity.

12. It is not the case of the respondent that the
petitioner has an existing personal debt as against the
respondent . It is not the case of the respondent that the
petitioner, to discharge a personal debt in her nanme, had issued
t he cheque. Even if she had a personal debt, the cheque, in

question, was not issued from her account, but, rather from the
account of V. N. Kri shnaswany Naidu College of Arts and Science
for Wonen, Mettupal ayam It is also to be noted that the
respondent had not supplied cotton either to the petitioner in
her personal capacity or to the said V.N Krishnaswany Naidu
College of Arts and Science for Wnen, Mttupal ayam The
respondent had supplied cotton only to V.N K Textiles and Paper
MIls Limted and which conpany had issued a cheque signed by
its Director and for which, separate proceedings have been
instituted, owng to the dishonour of that particular cheque.

13. The conplaint had also not been |odged against the
coll ege, but, had been |odged against the petitioner in her
personal capacity nam ng her as sol e accused.

14. The facts just do not correl ate.

15. The petitioner had not issued the cheque. She had

si gned t he cheque only in her capacity as
Correspondent/ Secretary of a named coll ege. The cheque had,
obviously, been issued from the bank account of the said
col | ege. The said college had no transaction wth the

respondent .
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16. Instituting a crimnal conplaint against the
petitioner herein does, indeed, reflect a nmalafide intention on
the part of the respondent. The conplaint had been |odged by
nam ng the petitioner as accused in her personal capacity, when
she had not issued any cheque in her personal capacity. It is
an armtw sting nove to ensure that the anount nentioned in the
cheque issued by V.N.K Textiles and Paper MIls Limted is
repaid to the respondent.

17. 1 hold that the conplaint does not w thstand judicial
scrutiny viewed from any angle. The respondent can pursue his
conplaint against V.N. K Textiles and Paper MIlls Limted in
manner known to |aw. But, the conplaint alleged against the
present petitioner will necessarily have to be interfered and
gquashed for the sinple reason that the petitioner had not issued
t he cheque from her bank account for any | oan which she had with
t he respondent. Mor eover, the cheque had only been issued in
her capacity as Correspondent/ Secretary of the college from the
bank account of the college and said institution had not been
shown as accused. Viewed from any angle, the present petition
has to be allowed and the crimnal proceedings in C C No.14 of
2015, now pending on the file of the learned District Minsif-
cum Magi strate, Met t upal ayam wil | necessarily have to be
quashed.

18. Wth the above said observation, the present Crim nal
Oiginal Petition is allowed. C. C No.14 of 2015, pending on the
file of the learned District Minsif-cum Magi strate, Mttupal ayam
i s quashed. Consequently, the connected m scel | aneous petitions
are cl osed.

Sd/ -
Assi stant Registrar (CS-1V)

/'l True Copy //

Sub Assistant Registrar

grs
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To

The District Minsif-cum Magi strate,
Met t upal ayam

+1CC to Ms.V.T. Narendi ran, Advocate, SR No. 51374

Crl.O P.No. 11422 of 2015
and M P.Nos.1 and 2 of 2015
PCH( CO)
B. VC (12/ 10/ 2021)
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