IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 15.02. 2021
CORAM
THE HONOURABLE Ms. JUSTI CE V. M VELUNVANI

C. M A No. 282 of 2021
and C.M P. No. 1874 of 2021

The Branch Manager

Rel i ance General |nsurance Conpany Limted
Dhanam Towers, 1st floor, No.1

Bi nny main road, Park road street

Ti ruppur — 641 601. ... Appellant / 2 Respondent
Vs.

1. Yasodha ... 1st Respondent / Petitioner

2. V. Mahendr an ... 2M Respondent / 1st Respondent

Prayer: This Cvil Mscellaneous Appeal is filed under Section
173 of Mdtor Vehicles Act, 1988, against the judgnment and decree
dated 14.07.2020 made in M C O P.No. 2383 of 2017 on the file of

Motor Accident Clains Tribunal, Pri nci pal District Court,
Ti ruppur.

For Appel | ant X M s. C. Bhuvanasundar i

For R1 : M. K Milsany (caveator)

JUDGMENT

This G vil Mscellaneous Appeal has been filed by the
appel l ant/ I nsurance Conpany to set aside the award dated
14.07. 2020 made in MC O P.No. 2383 of 2017 on the file of Mbdtor
Accident Clains Tribunal, Principal District Court, Tiruppur.

2.By consent of both the |earned counsel appearing for

the appellant and the |earned counsel appearing for the 1st
respondent, the appeal is taken up for final disposal at the

https://hcservices.ecourts.gov.in/hcservices/



stage of adm ssion itself.

3. The appellant/Insurance Conpany is the 2nd respondent
in MC O P.No.2383 of 2017 on the file of Mtor Accident C ains
Tribunal, Principal D strict Court, Tiruppur. The 1st
respondent filed the said claim petition claimng a sum of
Rs. 15, 00, 000/ - as conpensation for the injuries sustained by her
in the accident that took place on 16.10.2017.

4. According to the 1st respondent, on the date of accident

i.e., on 16.10.2017 at about 11.00 hours, while the 2nd
respondent, husband of the 1st respondent, was riding the
notorcycle along with the 1st respondent as a pillion rider in

Her o Spl endor plus drum notorcycle on Tirupur to Dharapuram Road,
near N. Kanchi puram bridge, the 2 respondent rode the notorcycle
in a rash and negligent manner, lost his control, dashed on the
bri dge and caused the accident. Due to the said inpact, the 1st
respondent was thrown away and sustained grievous injuries all
over the body. Therefore, the 1st respondent has filed the above
claim petition claimng conpensation against the 2n respondent
and appel | ant.

5. The 2nd respondent, rider-cumowner of the nptorcycle
remai ned exparte before the Tribunal.

6. The appellant/Insurance Conpany insurer of the said
notorcycle filed counter statenent denying the avernents made by
the 1st respondent and stated that the appellant has not received
any information about the accident from the 27 respondent. The
acci dent occurred on 16.10.2017. F.1.R was |odged on 03. 11.2017.
The reason for delay in |odging conplaint is not explained by the
1st respondent. The 1st respondent alone has to prove that the
rider of the notorcycle possessed valid driving license to ride
the notorcycle. The 1st respondent did not wear helnet at the tine
of accident. Therefore, the appellant/Insurance Conpany is not
liable to pay any conpensation to the 1st respondent. The
appel | ant/ I nsurance Conpany has also denied the age, avocation
i ncone and nature of injuries sustained by the 1st respondent. In
any event, the conpensation claimed by the 1st respondent is
excessive and prayed for dism ssal of the claimpetition.

7.Before the Tribunal, the 1st respondent exam ned herself
as P.W1l, one Aarathal, co-worker of the 1st respondent was
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exam ned as P.W2 and five docunents were marked as Exs.Pl to P5.
The appellant/Insurance Conpany did not let in any oral and
docunmentary evidence. The disability certificate issued by the
Medi cal Board was marked as Ex. Cl.

8. The Tribunal <considering the pleadings, oral and
docunent ary evi dence, held that the accident occurred due to rash
and negligent riding by the 2 respondent, rider-cumowner of the
notorcycle and directed the appellant/lInsurance Conpany being
insurer of the said notorcycle to pay a sum of Rs.7,95,175/- as
conpensation to the 1st respondent.

9. To set aside the said award dated 14.07.2020 nmade in
M C. O. P. No. 2383 of 2017, the appellant/Insurance Conpany has cone
out with the present appeal.

10. The | ear ned counsel appeari ng for t he
appel I ant/ I nsurance Conpany contended that the respondents 1 and
2 are wife and husband respectively. The 1st respondent initially
informed the hospital authorities not to inform the Police about
the accident and stated that only for claimng conpensation, she
| odged the conplaint on the advise of her relative. The 1st
respondent has not filed Mdtor Vehicle Inspector's report and
rough sketch. The accident has not occurred as alleged by the 1st
respondent. The 1st respondent has failed to prove the invol venent
of the notorcycle belonging to the 2n respondent in the accident
and the accident has occurred by letting in docunentary evidence.
The Tribunal ought to have dism ssed the claim petition. In any
event, the conpensation awarded by the Tribunal by adopting
multiplier nmethod is not correct. The 1st respondent has not
proved her enploynent and subsequent dism ssal from service due
to the disability. The Tribunal failed to note that fracture of
clavicle is a partial permanent disability and is not a pernanent
disability. The Tribunal ought to have adopted percentage nethod
for granting conpensation and prayed for setting aside the award
of the Tribunal.

11. Per contra, the |earned counsel appearing for the 1st
respondent/caveator contended that due to the accident, the 1st
respondent suffered functional disability and |ost her earning
capacity. Therefore, the Tribunal rightly adopted nultiplier
met hod and awarded conpensation. The total conpensation awarded
by the Tribunal is not excessive and prayed for dism ssal of the
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appeal .

12. Heard t hrough “Vi deo-conferencing” the |earned counsel
appearing for the appellant as well as the |earned counse
appearing for the 1st respondent/caveator and perused the entire
materials on record.

13. It is the case of the 1st respondent t hat
while she was travelling as a pillion rider in the
not orcycl e driven by t he 2 respondent, t he 2nd

r espondent dashed the notorcycle on the bridge and thus,
the accident occurred. In the accident, +the 1st respondent
sustained injuries and fracture. To substantiate the said
contenti on, she examned herself as P.W1 and narked F.|1.R
whi ch was regi stered against the 2" respondent as Ex.Pl. On the
other hand, it is the case of the appellant that conplaint was
given after 19 days of the accident and the 1st respondent has not
expl ai ned the delay in filing the conplaint. The 1st respondent in
her evidence admtted that she has given conplaint only for
cl ai m ng conpensati on based on the advise of her relative. The 1st
respondent suffered injuries elsewhere and the accident has not
occurred as alleged by her. The appellant/Insurance Conpany has
not let in any evidence in support of their case. The 1st
respondent has deposed that the conplaint was not | odged
i mredi ately after the accident as her husband has caused the
accident. The explanation given by the 1st respondent for the
delay is acceptable. It is not the case of the appellant that the
vehicle of the 2" respondent is not insured wth them and the
pillion rider is not covered wunder policy. The Tribuna
considering the pleadings, oral and docunentary evidence and in
the absence of any evidence let in by the appellant, held that
the accident has occurred only due to rash and negligent riding
by the 2nd respondent, his notorcycle is involved in the accident,
the 1st respondent suffered injuries in the accident and as the
insurer of the said notorcycle, the appellant/Insurance Conpany
is liable to pay conpensation to the 1st respondent. There is no
error in the said finding of the Tribunal warranting interference
by this Court.

14. As far as quantum of conpensation is concerned, it is
the case of the 1st respondent that she was working as a checking
worker in CBC Fashion Conpany and was earning a sum of
Rs. 8,125/- per nonth. In the accident, she suffered fractures in
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right shoul der, right foot, injuries on head and right hand. Due
to the injuries, she could not nove the right hand and do the
work as she was doing earlier. The Tribunal considering the
injuries, treatnment taken, disability, nature of work and in the
absence of any evidence on the part of the appellant with regard
to disability and work of the 1st respondent, accepted the
evi dence of the 1st respondent as P.W1, adopted nultiplier method
and granted conpensation towards l|oss of incone. The 1st
respondent suffered 52% disability. The accident is of the year
2017 and the nonthly incone fixed by the Tribunal at Rs.6,000/-
is nmeagre. In view of the sane, the multiplier nmethod adopted by
the Tribunal is not interfered with. The anmounts awarded by the
Tribunal wunder different heads are not excessive warranting
interference by this Court.

15. In the result, this Gvil Mscellaneous Appeal is
di sm ssed and the sum of Rs.7,95,175/- awarded by the Tribunal as
conpensation to the 1st respondent along with interest and costs
is confirmed. The appellant/Insurance Conpany is directed to
deposit the entire award anount along with interest and costs,
| ess the anobunt already deposited, if any, within a period of six
weeks from the date of receipt of a copy of this judgnent. On
such deposit, the 1st respondent is permtted to withdraw the
entire anount awarded by the Tribunal along with interest and
costs, less the amount if any, already withdrawn. Consequently,
connected M scel | aneous Petition is closed. No costs.

Sd/ -
Assi stant Registrar(CS-111)

/'l True Copy//
Sub Assistant Registrar
Kj
To
1. The Principal D strict Judge

Mot or Accident C ains Tribunal
Ti ruppur.
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Copy To:

The Section Oficer

VR Section

Hi gh Court

Madr as.

+lcc to M. K Myilsany, Advocate, S.R No.8944

C. M A No. 282 of 2021
and C. M P. No. 1874 of 2021

AJS( CO)
SB( 14/ 09/ 2021)
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