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Arun

IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION
INTERIM APPLICATION NO. 1332 OF 2021

IN
INTERIM APPLICATION NO. 1153 OF 2021
IN
SUIT NO. 96 OF 2021
Ridge Innovations Pvt Ltd ...Applicant/Pl
aintiff
Versus

JCR & Company & Anr ...Defendants

Mr Rafique Dada, Senior Advocate, with Dr Birendra Saraf]
Senior Advocate, Mukul Taly, Azis Mohd & Sehyr Taly, 1/b S
Mohomedbhai & Co, for the Applicant/Plaintiff-

Ms Lopa Munim, with JB Navian, i/n Kusumakar Kaushik, for
Defendant No.1.

Mr Nitin G Thakker, Senior Advocate, with Charles De Souza,
Vinod Kothari, Sonal Sanap & Priyansh Jain, i/b M/s Apex Law
Partners, for Defendant No.2

CORAM: G.S.PATEL,]
DATED: 15th September 2021

1.  The present Interim Application seeks the following relief.

“(a) That pending the hearing and final disposal of the
Suit and the Application under Order 12 Rule 6 of the Code
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of Civil Procedure, this Hon’ble Court be pleased to
restrain the Defendants or any of their partners, substitutes
or delegates by a temporary order and injunction from in
any manner directly or indirectly taking any steps or action
purporting to hold a sham hearing to purportedly classify
the Applicant’s account as ‘fraud’ in pursuance of the SCN
dated 29th January 2021 issued by the 2nd Defendant and
report as such to the Reserve Bank of India.

2.  This is the second Interim Application in this Suit. On the
first Interim Application, AK Menon ] made a detailed reasoned
order on 11th March 2021. A copy of that order is at Exhibit “A”
from pages 35 to 77. The present Plaintiff filed an appeal.

3.  For the purposes of the present order, shortly stated, AK
Menon J held that a Forensic Audit Report prepared by the 1st
Defendant could not and ought not to be permitted to be relied on
by the 2nd Defendant in its show-cause notice issued to the Plaintiff.
That show-cause notice is at page 414. It is dated 29th January 2021.
Paragraph 9 of the show-cause notice of 29th January 2021 (at pages
416 and 417) reads thus:

“9.  IFCL Limited vide letter dated 18.11.2020 appointed
a Forensic Auditor, JCR & Co., Chartered Accounts, who
after auditing submitted a report dated 21.12.2020 stating

their opinion at page no.24 of the report that following are
fulfilled.

a) Misappropriation and Criminal Breach of Trust and

(b)  Manipulation of books of account or through
fictitious accounts.

Therefore it is concluded that Company has perpetrated a
fraud against IFCI Limited.
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A copy of the said Forensic Report by JCR & Co. is
enclosed herewith.

The above clearly shows the malafide intent of you
addressees to misappropriate the amount so as to defraud
the creditor and causing wrongful loss to IFCI Ltd. as the
liability cannot be abated and extinguished until paid.”

4.  After an extended hearing in Court, both sides have agreed on
a workable order that is without prejudice to rival rights and
contentions, with certain additional directions as more particularly
set out later in this order. At my instance, and on taking
instructions, Mr Thakker, learned Senior Advocate for the 2nd
Defendant has agreed to issue a substituted show-cause notice that
is identical in every respect to the 29th January 2021 show-cause
notice except that the substituted notice now physically omits
paragraph 9 of the earlier notice. This, therefore, is in keeping and
in line with Mr Justice Menon’s order. It obviates any possibility of a
later misunderstanding that might have occurred had paragraph 9

been retained.

5.  This takes care of one part of the controversy, as regards the

Forensic Audit Report.

6.  There are two other areas canvassed by Mr Dada. First, there
is a demand for documents. Mr Taly instructing Mr Dada has since
the date of the last hearing furnished a list of the documents that the
Plaintiff seeks. It seems to me abundantly clear that the 2nd
Defendant is bound to give the Plaintiff inspection and copies of the

documents on which the 2nd Defendant relies in the show-cause
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notice or on which it proposes to rely at the hearing following the

show-cause notice. But Mr Dada’s submission that a large number

of other documents, whether or not in the 2nd Defendant’s

possession, and whether or not relied on by the 2nd Defendant, and

whether or not mentioned in the show-cause notice, must also be

furnished seems to me to be one that I cannot readily accept.

7. Mr Dada then submits that if this be so the fullness of the

Plaintiff’s contentions and submissions must be left open, including

without limitation the following:

(2)

(b)

(©)

that if the 2nd Defendant is unable to produce
documents that the Plaintiff submits are essential and
necessary, then an adverse inference can be invited

against the 2nd Defendant;

that the Plaintiff will be entitled to contend that the
2nd Defendant does not in fact have the right either to
demand repayment of the Zero Coupon Bonds in
question, or to issue the show-cause notice or to
classify the Plaintiff’s account as a fraud account

whether for misappropriation or for any other reason;

that having regard to the long and complex litigation
history, the Plaintiff’s contention that there is a
demonstrable bias on the part of the committee must

be kept open.

8.  This is by no means an exhaustive list of the possible defences

by the Plaintiff in the hearing before the committee. Mr Dada’s

statement is reasonable. Keeping open these contentions balances
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the rights and equities on both sides. Merely keeping the defences
open causes no prejudice to the 2nd Defendant. Thus, Mr Dada’s

submission is accepted. All defences are left open and are available.

9. Equally, all contentions of the 2nd Defendant are open,
including its case that the Plaintiff has deliberately refused to
honour its commercial and financial obligations in relation to the
Zero Coupon Bonds in question, as also in regard to other

borrowings by the Plaintiff or its predecessor-in-title.

10. Mr Thakker submits that the Plaintiffs have filed a Reply to
the previous show-cause of 29th January 2021. That may be so, but
it does not mean that a supplemental Reply should be prohibited.
The revised show-cause notice of 15th September 2021, a copy of
which is handed over to Mr Taly and a copy of which is appended to
this order also gives time of 21 days. I do not think this is an
unreasonably long period of time. Within that time, the Plaintiff
must file either a supplemental or consolidated Reply as the Plaintiff

deems appropriate.

11.  Since a copy of the show-cause notice is given to Mr Taly, he
on behalf of the Plaintiffs waives formal service of the show-cause

notice.

12. I am making no observations as to whether an Advocate is
permitted to represent the Plaintiff at the hearing of this show-cause

notice, nor am [ issuing any directions as to whether the hearing
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should be in physical form in Delhi or online. The parties will

undoubtedly have to work that out.

13. This is so far as the agreement between the parties is

concerned.

14. Mr Dada’s next submission is that if the result of the show-
cause notice and hearing is against the Plaintiff, and which he
believes is inevitable, there should be a reasonable stay to permit to
allow the Plaintiff to move this Court for appropriate relief. Mr
Thakker has no instructions to agree to a direction in this regard. It
is clear that the show-cause notice has been issued by the 2nd
Defendant in compliance with an RBI notification and directions
governing non banking financial companies and classification of

certain accounts as “fraud” accounts.

15. The result of such an inquiry and process is that the 2nd
Defendant would have to report the result and the resultant findings
to the Reserve Bank of India. Mr Dada is correct, I believe, in saying
that any such reporting would immediately trigger several adverse
events and consequences including on other enterprises that the
Plaintiff’s directors may have since set up. Having regard to how
long this litigation has been going on in one forum or the other, I do
not think it is unreasonable to direct the 2nd Defendant to not give
immediate effect to any order adverse to the Plaintiff for a period of
three weeks after that order is signed, issued and made available to
the Plaintiffs or their Advocates. I clarify that should the Plaintiff

not obtain an appropriate order of a Court or Tribunal of competent
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jurisdiction within that period of three weeks, the 2nd Defendant
will of course not only be at liberty, but will be obliged to complete
compliance and reporting as required by the relevant applicable RBI

directions and circulars.

16. Mr Dada states with these clarifications and directions, the
Plaintiffs will appear on the appointed date before the committee
constituted by the 2nd Defendant. The statement is noted and

accepted.

17. This is sufficient to dispose of the present Interim

Application. There will be no order as to costs.

18. Mr Dada states that the Plaintiffs will be withdrawing the
Appeal that they have filed against the order of Justice AK Menon
of 11th March 2021. The statement is noted.

19. For the reasons stated earlier I have not examined the rival

contentions on merits.

20. This order will be digitally signed by the Personal Assistant of
this Court. All concerned will act on production of a digitally signed

copy of this order.

(G.S. PATEL, J)
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BY REGD. POST/COURIER
“WITHOUT PRETUDICE"

Mo TRCTRIM/MURD/202209 5o 1
-

I Ridge Innovations Private Limited,

(Formcrly DSL Enterprises Py, Lbd.)
Suocessor in interest of Datar
switchgear Limited having s office
at F-8, 0 Road, MIDC, Ambad,

Date: 15092021

Shri Bajan Dalar, (Director &
Guarantor),

Ridgo Thnovations Fye, Lid,

F— 4, D Boad, MIDC, Ambad, Mashik,
Maharashtra - 422010

Mashik, Mahamashira - 437 §14

[ —

esr SirfMadam,
Re: Rldae Innovations Private Limited, {Formerly DSL EnterpHses Pvt, L)
Suttmzsor in interest of Datar Swlkchgear Limited — Misappropriation and
Criminal Braach of Trust in vesped of the Arbitration aword amoont recedved
by you in termz of the schemc sanctioned by the BLFR.

i IFCT Lirmites {rersinafter reforeed tooas "ISC1™ or the "Leade™) kad
sancticned financizl assistance Lo Mis Detas Switchooar Bid. By way of Rupee
Term Lége and Optionally Fully Cenecrliple (ebenlures  ayyregating to
Rs5.45.50 Ccme.

2, [FCI kad acquired the debt owrnea by Mfs Datar Swichgoar Lod. from
Industrizl Thvectorent Sark of India Lk (ITET) v Qo cesa o assignment dated
20062009 and consedLertly as rlghlful assigres ot the debt {Rupee | oo of
Fs. 10K} Larh) of M/s Datar Switchgear Lid .. hence s entitled o a4 the amcunt
oavalie towards the oan outstand ng duss of M= Datar Switchyear Lid.

3. P/fe Datar Switchgear Lbd. (DSL) had been decizrec as » Sick Zampany
1 2002 wndar the preaslons of Sick Indush izl Cneeparies Acl, 1985, The FIFR
Vi it order fated U5,12.2005 had sanclioned 2 scheme. The schemna kraig
Uhviszged hat the:

bl

A safe of W2 eleirica! Duginess of Datar Svaltdhigeer 102 fo L & T and the
aishrition &F the salt padcesds to the lendars of D80 fo qes! the usfont
DEyMER,

al Lonvorson of e part @f tRe outstan i Sues faln rar Foolinad S Suan and

| g intn Se e Couaod Band o e redeamed aui o the sricceds of the Fusnd
maL,

4, Thez deprds ofthe claaze 5 1.2 of the scheme ame reprosuced 25 under;

A T dcvepd & Restruchired T Loan of Re 96204 (265 500 Foro Couoan Sands of
Mo Z05 7 T Jdih 11 the Nesudling Compan)y 25 patioiarioo in sehemle X7 ang o
upfront S3dmienl of Bs A28 40 fgkh g otiradldod fr cmoses RE9 i A aagd Sl
sEttirice 57&1;: 'ﬁﬁ %ﬂ% Lp-rperged cnmoany,

[FCI Limfad

A9z crEE, SmaTm, TR NE. FeY, S i, dus! - a0 caL,

Sarmaet Funfa, dth Fiyys HEPD Parg, Yanme- Aot Mumnsal 800 c.

Fehpe: —d2-23-8120 00, 5123 3400, S Fhc. +51-0241 2% 3640, G139 3441
Ragd. OMice = ol T #1 amt Miae . 51, Agee O 2, mf e L0 010,

IR “ovwman B, ey PFace. bew Cechl - L1000,

Trey=hone: —Bi-11-L273 D100, 417« 000, oy ax; =B5-13-262% 200, I6cRfAqs

F-drmmal  bclad et el eein, WRTOEE M eG b e wiyen HoB b com

A W] - P800 L Be3EaI0E 37




) T paieg entire balancs dues Geer Fod above Ry W00 iy, irciling
hiterest. pengites, vowdated damagss and atfer Clanpes Whout recorse 35 adainst
tha Oomerges Campany andiors the Aosuiwg Company amdior the Transiares
Company andsar the auarantors of the Demerged Company anddor the Rasoilitg
compeni '

cJ Ta aocant tho tarms of e ropawimant of tha Rastructired Term Loar a5 sat
auf 0 claose 3.0 and e terms of the Sero Couoen Sorte? &5 Sof sun i Schodies

g To vacale charge over g avsols fo me bansfErred fo mhe Transtorce
Comoan|s,

&) To reipase and dEeharge any personal guaranionds and/or enainiraces
an e prapsdy of the pramaters anddar Gugraniars Snd an new persurg’ cudnanfad s
or SACUMERACES o thair pramarty shal ba takat ffom de promatars in the Resuating
COrnEan) Sl e reflabiitation porod Save atd oxcept & gocsanal guarantes af e
Kenjan Dmfar fowancy the amovnt af lor Restroctuned Tonm Lown wdfiich ol
autamatically stand requced provals on umuiglive papment against e said Tarm
Loan.

5, s per the above claase 9.1.1 (), clause 3.5.% did schadule YE of the
scname; the Zero Couzon Bonds were tao be redeemod out of the expecied
argrecds friom the Arbetratlon Award secured by the DSL Enterprises Limited
againstthe MEEB. The relevant portion of the schedule VB of the scheme is
reproduced Dolow:

Terms a3 congitons far Rond Oass &)

© The Bordy shed be redeemag by the New £ ouf of the expeses proreags
from the ardritration awand secured by the Mew On fested aftsr De-marger from the
Sk Trausiral Dovneany) agaims the Mabaashira Siale Eeclrciy Bood wothin o
Ao af 7 yeors frott Mhe dile of sse oF tHhees bonds,. 7

E. Howrever, yad the Addressees have failed and noglected 1o ropay the
cutszanding dues of the lender aad continue 10 remain n persistent default in
repayment of the culstanding cues to the lender inspite of ample opperunicy
b="ny granted.

2, A% per order dated 12.05.2018 passed by the Peathonolary ans Senior
Master of the Hon'ble Higa Court of Bumbay in COMEX 422/2018, DSL
Enterprises Lid, (Now Ridge Innovations Pot. oid.) has receives the ful' and
‘inal payment of the arbivration award amount and withdrawn the Execusicn
Applicatlon, Howewer, to the vetier shock and surprise of TFCT Lld, despite
receipt of the entire arhitration award amaart, D37 Enterprises Lid. (Mow Rldge
Inrovations M. Lid. ) has not made the payment to TRCT Ttd, I terms of the
schee fanctoned by BIFR on 05122005, Thes particular dishonest act
despite receipt of the erbiretion award amount tartamount to an act of
Misappropriation and Criminal Breach of Trust (0 cause wrongful lass to TFCT
Lid., warranting criminal 25tlon in aceardance wk the presisions of law,

i, It is pertinent o mendion here that the Incepandont Audtor's Report
dated 01052027 & 05.09.2019 of Dharde and Assoriates in respect of Ridge




[nporvations Pyt. Led. clearly shows e matafide irletions of you addrassaes
which is enumerated Fere’nbelow:

Ingdepepdent Auditor’s Beport datgd 01.00,2012: Uader the head of
Independent Audters Report) Gasic ior Qualficd CGpimon’ & page no. 1 &
4, Paragraph 2 states that "Howarer Company fas frensferred e fabihtiss
af soecifieg secured 25 welf a5 usecrad creditors do the resendes on
SLOLEM0, on the growng thar g thase Sabiittar eastod pndar the BiFR
Scfieme Rave hesn Fbated, therelhy extinguishing the fots! Mability af
Re 13758200578~ a5 par celtails qivan i Cftse Mo 34 of Movas o
Accounds, the briel delalls of amaunts watlerr back and crediled o resenqe,
are s unaar, T

As pgr e awrianation oiver By e comeang, sl fehities vasted war
the BIFR Scheme fiave now beer abated. The fahivties are writfen back a5
fegalle advised i 1ew 0f the prowisnans of te Stk fndustra! Comodias
Aet snd Bre Limmitebion Act

"However the Board for Industval amd Financial Reconstruction (BIAR) vide
ardor pasged o G5122000 i Case Aig, 200 o 2001 has fald down cartain
directions undar dause No. .5 and 3.6 af Part A" far restroctoring and
regrganizing th Nahilites of saginad and unsectrad Sradifors and certain
spacffic figiiibies of the oeditors, Tese diedions are fo be o be
mandataniy foffowed gr fov any fartior aciioe & parrission of SRR st be
Foiegiat and Hhe fotad Saduity of Rs 13787 cores oannob B misde
ML sestinguishied, wilfiaul cansont of faamoes, ™

Independent Auvditor's Report dated 05,09,2019; Para no.5 of the report
|5 reproduced az under;

3 The compdny, during e fast vear Lo FY 2017008 has pakf
K5, 95,85, 35, 335 55 foe My Rign B Datar, one of the Oirector & Member of
the Conmany, a5 "Compensation for Loss of Gooavedll / Repptation fowands
ndernnity ¥ and it s siowen 35 doblt fo "Resenve gad Sungius” and nob as
charge to profit and Loss Accout, However certain ¥abiities uvdor 8IFR
Seherna have nof been paid ay He comprny, a5 exggined o us, on the
basis of counter ORins Jodinst Baaks / Anancal Mstitugans ang miation,

Capy of Lhe Independent Auditors Roports of the Ridye Irnovations Pt

Lt are =rclezed hercwith,

5, In vizay of the above, we advisa you Lo show cause witiin 71 days From
the dats of this letbar, a5 to wihy acton should 1ot be Initigked against vou, ko
Classify your account as a fraud i terms of Chapter — II1, Para Mo, 1 of ©2B]
Masta- Dirgsstioh — Maonitorirg of Frauds in NBFCS (Reserve Bank) Birections,
G deted 25002016 (RBIFDOMBS/20.8-17/40  Mastor  Directlan
DMES FPD.Q1 /66,045,001 ,2016-17}.




i

10.  Please npte that n case you fail to show cause within 21 days, as
aforementlonad, TFCT Lid, shall lmtla appropelato celminal action against youl
addrassees without any further notice,

11,7 Plegse noke that this notce is ssued ta you withoot prejodice to all the
gther rights ang remedies awatlable to Us, aga'nst the Company angd Glaranmor
In v/ the said ioan 232 the secunties theresod,

Yours faithiully,

Fﬁr‘!FCI LLd.
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