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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION
WRIT PETITION NO.6336 OF 2018

Subhash Babulal Mutha & Anr. . Petitioners
Vs.
Vikram Shantaram Ghole & Ors. . Respondents

Mr. Venkatesh A. Shastry for the petitioners.

Mr. S.S. Patwardhan for respondent No.4.

CORAM : SMT. BHARATI DANGRE, J.
DATED : 02" DECEMBER, 2021.

P.C:-

1.  Heard Mr. Shastry, learned counsel for the petitioners and

Mr. Patwardhan, learned counsel for contesting respondent No.4.

2. The petitioners are aggrieved by the order passed by the
Civil Judge, Senior Division, Pune on an application filed vide
Ex-191, being Special Civil Suit No.1403 of 2007, thereby partly
allowing the application under Order 1 Rule 10 of the CPC.
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3.  The petitioners, who are the original plaintiffs have filed a
suit for specific performance of a conveyance deed in favour of
the plaintiffs in terms of the agreement dated 10/07/1995 and a
declaration is also sought to the effect that the sale deed dated
10/08/2007 executed by defendant Nos.1 and 2 in favour of
defendant No.3 is illegal and null and void and not binding upon
the plaintiffs. While the suit was ripe for hearing, an application
was taken out by the plaintiffs seeking amendment to the plaint
in view of several subsequent developments while the plaintiff
was under cross-examination. The subsequent developments
were in the form of some alleged acts on behalf of defendant
No.4 by which he had entered into a contract of sale with several
third parties and by the amendment, he sought impleadment of
the third parties in the suit and also sought amendment to the
prayer clause on the premise that defendant No.4 had illegally
erected the structure and entered into transactions with the third
parties in respect of the proposed units in the structure. The

prayer clause was also sought to be amended accordingly.

4.  The amendment was partly allowed and the learned Judge,
barring clauses 16, 17, 20 and 21 of the amendment application,
granted the the amendment. What he excluded is the proposed
amendment qua the transaction entered by defendant No.4 with
some third parties and he has reasoned the said rejection by

recording that there is no privity of contract between the
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plaintiffs and the prospective purchaser from defendant No.4
and, in any case, if this transaction is entered into during the
pendency of the suit, it would be governed by the doctrine of
lispendence. The rejected portion was, therefore, found to be not
necessary whereas, the amendment which was necessary for

effective adjudication of the suit was allowed.

5. I do not see that the impugned order suffers from any legal
infirmity. The settled position of law is that in a suit for specific
performance, it is only the parties to the agreement/document of
indenture would be the necessary parties. The learned Judge is
absolutely correct in recording that the subsequent transaction
during the pendency of the suit, if any, entered into by the
defendants shall be governed by the principle of lispendence
and the plaintiffs are not entitled to claim anything more than
that of the defendants, against whom the specific performance is
sought by the plaintiffs. In the wake of the aforesaid, the

impugned order is upheld and the writ petition is dismissed.

[SMT. BHARATI DANGRE, J.]
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