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IN THE HIGH COURT OF BOMBAY AT GOA
SECOND APPEAL NO.52 OF 2010

1. Mr. August Furtado,

Major of age,

Son of Menino Mariano Furtado,
Seaman and his wife

2. Mrs. Albina Furtado,

Major of age,

Both resident of House No. 327/1,
4™ Ward, Colva, Salcete, Goa.

3. Mr. Wilfred Furtado,

Major of age,

Son of Menino Mariano Furtado,
And his wife

4. Mrs. Edna Furtado,

Major of age,

Both resident of House No. 327,

4™ Ward, Colva, Salcete , Goa ..Appellants

Versus

1. Mr. Minguel Antonio Rodrigues,
Son of Aniceto S.L. Rodrigues,
Retired and his wife

(Since deceased, represented herein
by his legal representatives)

a. Mr. Delroy Jude Aniceto Rodrigues
Major of age, Resident of

House No. 329/1, 4™ Ward, Colva,
Salcete, Goa
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b. Mrs. Angela Rodrigues
Major of age, resident of
House No. 329/1, 4™ Ward,
Colva, Salcete , Goa.

c. Mrs. Evadeane Rodrigues e Cardozo
Major of age, Resident of

House No. 102, Sadar, Tisk,

Ponda, Goa.

d. Mr. Edgar Cardozo,
Major of age, Resident of
House No. 102, Sadar, Tisk,
Ponda, Goa.

e. Mrs. Elba Rodrigues e Noronha,
Major of age, Resident of Madicotto,
Cuncolim, Salcete, Goa.

f. Mr. Assiz Noronha,
Major of age,

Resident of Madicotto,
Cuncolim, Salcete, Goa.

g. Mrs. Maniella Rodrigues e Viegas,
Major of age,

Resident of Jackdeep,

Residence near to Red House, Dongorim,
Navelim, Salcete, Goa.

h. Mr. Jesuino Benny Viegas,

Major of age,

Resident of Jackdeep,

Residence near to Red House, Dongorim,
Navelim, Salcete, Goa.

2. Mrs. Samaritana Engraciana Rodrigues,
Major of age,

Resident of House No. 329/1,

4™ Ward, Colva, Salcete, Goa
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Mr. A. D. Bhobe and Ms. K. Govenkar, Advocates for the
Appellants.
Mr. C. A. Coutinho, Advocate for Respondent Nos. 1(c), (d), (e),

(f), (), (h) and 2.

CORAM: M. S. SONAK, ]J.
Date: 30™ September 2021

ORAL JUDGMENT

1. Heard Mr. A. D. Bhobe with Ms. K. Govenkar, learned
counsel for the Appellants, and Mr. C. A. Coutinho learned counsel

for the Respondents.

2.  This appeal was admitted on 22.10.2010 on the following

substantial questions of law.

(i) Whether in the absence of relief of recovery of
possession of an area alleged to have been encroached
by the appellants, respondents could maintain the suit
against the appellants?

(i) Whether both the Courts below could have
granted relief of injunction in favour of the
respondents after refusing to grant mandatory
injunction as sought by the respondents holding that
the respondents had failed to prove the
encroachment as alleged by them?

3. The Appellants are the original defendants and the
Respondents are the original plaintiffs in Regular Civil Suit No.

182/99/D instituted in the Court of the Civil Judge Junior Division,
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Margao. The plaintiffs filed a suit seeking a permanent injunction to
restrain the defendants from interfering with the suit property
which was described in the plaint and also for mandatory injunction
to remove the barbed wire fencing erected in the suit property
bearing survey No.44/26. The trial Court decreed the suit by
granting a permanent injunction but rejected the prayer for
mandatory injunction. The First Appellate Court has dismissed the
appeal and upheld the judgment and decree made by the trial Court.
Hence, the present Second Appeal on the aforesaid substantial

questions of law.

4.  Mr. Bhobe submits that there were clear pleadings in the
plaint about the defendants having encroached upon the portion of
the suit property bearing survey No.44/26. He, therefore, submits
that the decree for a permanent injunction could not have been
granted without there being any prayer for recovery of possession of
the encroached portion. He submits that the substantial questions of
law as framed are therefore liable to be answered in favor of the

Appellants herein.

5.  Mr. Coutinho defends the concurrent judgments and decrees
based on the reasoning reflected therein. He submits that there are
concurrent findings of fact that the plaintiffs were in possession of
the entire suit property and therefore, the relief of mandatory
injunction was quite superfluous. He submits that the pleadings are
being misconstrued by the Appellants and this is a case where the

encroachment was attempted by the defendants.
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6. The rival contentions now fall for determination.

7.  To evaluate the rival contentions, a reference can be usefully
made to the averments made in paragraphs 14 and 17 of the plaint

which read as follows :

“14. That on 7.3.99 the defendants came to the suit property with
some persons and have put up some cement poles by encroaching
into the suit property. The encroachment is such that the entire
holding survey No.44/26 is made out to be part of the property of
the defendants.

17. The plaintiffs state that thereafter they lodged a complaint
with the Village Panchayat of Colva in respect of attempt to
encroach into his property by the defendants. The Panchayat
therefore issued a show cause notice dated 31.3.99 and another
show cause notice dated 17.4.99 to the defendant no.1. However,
the panchayat has failed to take further action on the show cause
notice.”

8.  The Appellants herein filed a written statement and their
response to the averments in paragraphs 14 and 17 are to be found in

paragraphs 9 and 12 of the written statement which read as follows:

“9. Contents of para 14 are denied and the Plaintiffs are put to
strict proof thereof. It is submitted that the poles have been in
existence having been put in the property of the defendants on the
western end, at the time that the Mamlatdar of Record of Rights
inspected the properties, in the year 1975.

12. Regarding para 17 of the plaint, it is submitted that the
defendants replaced only two poles, when the Engineer S. M.
Bhende inspected the property of the defendants on 25 - 3 - 99; it
1s submitted that as per the Inspection Report of the said Engineer,
the property surveyed under no. 44/20 admeasured 534 sq. mts.,
while the area as per the survey records of the same survey no. is
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550 sq. mts. Annexed hereto is the Xerox copy of Form I and X1V
of Survey no. 44/20, and the same is marked as Exhibit D.”

9.  There is no substantial clarity from the pleadings of both the
parties as to whether the act of encroachment was complete or
whether the suit was filed at the stage of encroachment was
attempted or rather whether some poles were put in the portion of
the suit property by encroaching into it. The pleadings
conspicuously do not refer to the barbed wire fencing at all though

there is a reference to the same in the prayer clause.

10. Now despite the lack of clarity in the pleadings, it does not
appear that any of the parties have been seriously prejudiced. This is
because the evidence was led on the aspect of possession and there
are concurrent findings of fact that it is the plaintiffs who were in
possession of the entire suit property. The trial Judge, in paragraphs
29 and 31 of the judgment has referred to this evidence which
includes snter alia an admission on the part of DW1 as well. There is
no case made out in this Second Appeal that the finding on the
aspect of plaintiffs being in possession of the suit property is
perverse or otherwise not sustainable from the evidence on record.
Having regard to such concurrent findings of facts, the substantial
questions of law now sought to be pressed in this Second Appeal are
rendered quite irrelevant. In the facts of this case, there was no
necessity of seeking any mandatory injunction and even assuming
that such mandatory injunction was sought for but was rejected that
does not vitiate the impugned judgments and decrees made by the

two Courts.
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11. Besides in this case the relief of mandatory injunction was
declined firstly because of the findings on possession and secondly
because the learned trial Judge felt that there was no clarity in the
pleadings or for that matter in the evidence. The trial Judge also
pointed out that the sketch required to be filed was not filed along
with the plaint. Therefore, this is not a case where the trial Court
and the First Appellate Court accepted that this was a case of some
completed encroachment on account of which the defendants were
in settled possession of encroached portion and thereafter declined
to grant relief of mandatory injunction. From this perspective as
well the concurrent judgments and decrees are not liable to be
interfered with based on the substantial questions of law as framed

at the time of admission of this appeal.

12.  For the aforesaid reasons, this appeal is liable to be dismissed

and is hereby dismissed. There shall be no order as to costs.

M. S. SONAK, J.

Digialy sgnec by TR AMRUT NAGESH
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