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D.B.:- Hon'ble Shri Justice Manindra Mohan Shrivastava
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Order On Board

28/06/2021

With the consent of the parties, the matter is heard finally at motion stage itself.

1. This appeal has been filed against order dated 09/05/2009 passed by the
learned Family Court, Manendragarh, District — Koriya in Misc. Civil Suit No.03/2019
whereby appellant's application under Order 9 Rule 13 CPC for setting aside ex-parte
decree dated 11/07/2018 in Civil Suit No0.28-A/2018 passed by the Family Court,

Manendragarh, has been dismissed.

2. An application under Section 25 of the Hindu Marriage Act, 1955 was filed by
the respondent / wife on 20/03/2018 for enhancement of maintenance amount which
was earlier granted to her vide order dated 30/12/2006. In that application, though
the appellant initially, upon service of notice appeared, but later on, he did not appear

and he was proceeded ex-parte on 16/05/2018 and thereafter, Family Court finally



decided respondent's application for enhancement of maintenance and passed an orde
of enhancement from Rs.2,000/- to Rs.5,000/-. Aggrieved by the ex-parte decree,
the appellant moved an application for setting aside ex-parte decree mainly on the
round that because of acute illness of his mother, who later on died, could not appear

n 16/05/2018 and that being the main reason for non-appearance on that day, pr
yer was made for setting aside ex-parte decree. Learned Family Court, however
did not accept the cause shown and rejected the application giving rise to this ap

eal.

3. At the outset, objections with regard to maintainability of this appeal has been
raised by learned counsel for the respondent by submitting that against an order of
refusal to set aside ex-parte decree, remedy of appeal lies under Order 43 CPC and

appeal under Section 19 (1) of the Family Courts Act could not be maintainable.

Learned counsel for the appellant would submit that as the order passed by the
Family Court is included as an order mentioned in Section 19 of the Family Courts
Act, 1984 (for short 'the Act of 1984") which has overriding effect over the general law
under the provisions of Civil Procedure Code, the appeal has been filed under Section

19 of the Act of 1984.

4. Considering the overriding effect of principles of Section 19 (1) of the Act of
1984 which starts with non-obstante clause to the effect that save as provided in sub-
section (2) and notwithstanding anything contained in the Code of Civil Procedure,
1908, an appeal shall lie from every judgment or order, not being an interlocutory
order, of a Family Court to the High Court both on facts and on law and further taking
into consideration the overriding effect of the Act of 1984 as provided under Section

20 thereof, the objection is not maintainable and therefore, it is overruled.

5. The factual premise on the basis of which, prayer for setting aside ex-parte
decree was sought to be set aside was that the appellant / husband was appearing

before the Family Court after service of summons on him but later on, he could not
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appear on 16/05/2018. The cause shown in the application was that because of
acute illness of his mother, he could not appear on the stated day. It was also
pleaded before the Court that his mother later on, died on 28/07/2018. Further
statement was made that on a complaint against the appellant, he was arrested and
he remained in jail from 26/10/2018 to 11/01/2019 and only after release, upon
obtaining information, he applied for copy of the order on 12/02/2019 which was

received on 20/02/2019 and thereafter, the application could be filed.

6. On the other hand, learned counsel for the respondent would submit that
though certain causes were shown by the appellant but the ground on which the
application was rejected was that it was not supported by reliable documentary
evidence with regard to admission, illness etc. of the mother of the appellant. It is
next submitted that though the mother stated to have died on 28/07/2018, it has not
been clearly stated in the application why the application for setting aside ex-parte
order was not filed within a reasonable period. Thus, the appellant remained indolent

in promptly approaching the Court.

7. We have heard learned counsel for the parties and perused the order of the

Court below and various documents placed on record.

8. After going through the order, we find that the learned Family Court earlier
granted adjournment to the appellant / husband on 18/04/2018 and thereafter, again
on 02/05/2018 mainly on the ground of illness of the mother of the appellant. Next
date was fixed for hearing on 16/05/2018. Learned Court below has disbelieved the
statement made before the Court that ultimately, the mother died on 28/07/2018. The
factual averment regarding appellant's arrest in a criminal case, he having remained
in jail for some time and then filing application after his release, has also been

considered as false and fabricated.

9. After going through the causes stated by the appellant for setting aside ex-

parte decree, in our considered opinion, learned Court below was required to take
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liberal approach particularly taking into consideration that non-appearance was made
due to the reason that his mother was ill and it is admitted fact that she died also on
28/07/2018. In our opinion, this was sufficient to consider the cause shown for non-
appearance on 16/05/2018 as sufficient. Not only this, the appellant's statement
regarding he being arrested in criminal case and later on, released are also not
factually disputed. Therefore, in our opinion, learned Court below has taken an
unduly restricted approach while considering prayer for setting aside ex-parte decree
of enhancement from Rs.2,000/- to Rs.5,000/- as maintenance in the backdrop that
there was an order of settlement between the parties prior to respondent / wife
moving application for enhancement of maintenance. The ex-parte decree does not
refer to any such order. In view of above, in the interest of justice, we consider that
present is a case where the Court below ought to have accepted cause shown by the

appellant as sufficient for setting side ex-parte decree.

10. In the result, the impugned order passed by the Family Court refusing ex-parte
decree is set aside. The application for setting aside ex-parte decree is allowed. The
ex-parte decree passed by the Court below on 11/07/2018 in civil suit n0.28-A/2018 is
set aside. The effect would be that respondent's application / suit before the Family
Court concern, shall stand restored. The Family Court shall decide the same in
accordance with law after giving both the parties due and proper opportunity of

hearing and leading oral and documentary evidence.

Sd/- Sd/-
(Manindra Mohan Shrivastava) (Vimla Singh Kapoor)
Judge Judge



