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HIGH COURT OF CHHATTISGARH AT BILASPUR

Writ Petition (S) No. 3504 of 2013

A.R.  Bairagi,  S/o  Shri  Ram  Saran  Bairagi,  Aged

about 58 years, R/o bhartiya Nagar, Masjid Road,

Police  Station  Civil  Lines,  Bilaspur,  Distt.

Bilaspur,  Civil  and  Revenue  Distt.  Bilaspur,

Chhattisgarh.

     ---Petitioner

   Versus 

1. State  of  Chhattisgarh,   Through  Secretary,

Department  of  Home  Affairs,  Mantralya,  Mahanadi

Bhawan, Naya Raipur, Chhattisgarh. 

2. Director General of Police, Police Head Quarter,

Raipur, Chhattisgarh.

           ---Respondents

   For Petitioner   :- Mr. J.K. Gupta, Advocate

   For Respondents/State :- Mr. Soumya Rai, P.L.  

Hon'ble Shri Justice Sanjay K. Agrawal

Order on Board

01/10/2021

1. Invoking  the  extraordinary  jurisdiction  of  this

Court, the petitioner herein seeks writ of mandamus

directing  the  respondents  to  grant  notional

promotion on the post of Deputy Superintendent of

Police  to  the  petitioner  with  effect  from
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23/05/2001 i.e. the date on which his juniors were

promoted, and all the consequential benefits that

would  accrue  due  to  extension  of  notional

promotion. 

2. The petitioner was initially appointed on the post

of Sub-Inspector in the year 1977. Thereafter, he

was  promoted  to  the  post  of  Inspector  by  order

dated  01/07/1992  and  accordingly,  the  gradation

list  was  published  on  01/03/2001  in  which

petitioner  stood  at  serial  No.  81.  In  the  year

2001,  the  Departmental  Promotion  Committee  was

convened and the case of the petitioner as well as

other  eligible  candidates  was  considered  for

promotion  from  the  post  of  Inspector  to  Deputy

Superintendent  of  Police,  but  on account  of the

pending  departmental  proceeding  against  the

petitioner, his case was kept in a sealed envelope

as per the decision rendered by the Supreme Court

in  the  matter  of  Union  of  India  v.  K.V.

Jankiraman1 which is apparent from the memo dated

03/07/2003  (Annexure  P/2)  issued  by  the  Police

Headquarters,  Raipur  to  the  Superintendent  of

Police, Bilaspur indicating that petitioner's case

which is kept in the sealed envelope will be opened

after the conclusion of the departmental proceeding

pending  against  him.  Meanwhile,  by  order  dated

1 (1991) 4 SCC 109
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01/08/2003,  petitioner  was  punished  with  minor

penalty of stoppage of one annual increment by the

Disciplinary Authority, which was challenged by him

in  an  appeal  wherein  the Appellate  Authority  by

order dated 19/05/2004 (Annexure P/3) converted the

punishment of stoppage of one annual increment into

fine of Rs. 1,000/- which, though not specifically

held, but is in fact a minor punishment under Rule

10(iii)  of  Chhattisgarh  Civil  Services

(Classification, Control and Appeal) Rules, 1966.

Thereafter, on 03/11/2004, petitioner was promoted

to the post of Deputy Superintendent of Police and

in the gradation list published on 01/04/2007, he

stood at serial No. 151 on account of which he made

a representation for notional promotion with effect

from 23/05/2001 and re-fixation of seniority along

with  all  the  consequential  benefits,  but  by

impugned order dated 31/01/2012 (Annexure P/9) his

representation has been rejected against which this

writ petition has been preferred. 

3. Return  has  been  filed  by  the  respondents/State

supporting  the  order  impugned  dated  31/01/2012

(Annexure P/9). 

4. Mr. J.K. Gupta, learned counsel for the petitioner,

would  submit  that  though  the  sealed  envelope

procedure as envisaged by the Supreme Court in the
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matter of  K.V. Jankiraman (supra) was followed in

the present case and petitioner's case was kept in

a  sealed  envelope  till  the  conclusion  of

departmental enquiry pending against him, but since

by order dated 19/05/2004 (Annexure P/3), the order

of the Disciplinary Authority dated 01/08/2003 was

modified  and  the  punishment  of  stoppage  of  one

annual increment was set aside and only a fine of

Rs. 1000/- was imposed upon the petitioner by the

Appellate Authority, therefore, petitioner would be

entitled for notional promotion with effect from

23/05/2001 i.e. the date on which his juniors were

promoted,  as  such,  the  impugned  order  (Annexure

P/9)  rejecting  petitioner's  representation  is

liable to be set aside and appropriate direction be

issued  to  the  respondents  to  grant  notional

promotion  to  the  petitioner  with  effect  from

23/05/2001  along  with  all  the  consequential

benefits. 

5. Mr. Soumya Rai, learned State counsel, would rely

upon the Circular dated 02/05/1990 to demonstrate

that once petitioner has been inflicted with minor

penalty  of  recovery  of  Rs.  1,000/-  as  fine,  he

cannot be promoted with prospective effect and he

would also rely upon paragraph 26 of the decision

of  the  Supreme  Court  in  the  matter  of  K.V.

Jankiraman (supra)  to  demonstrate  that  since
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petitioner has been inflicted with one of the minor

penalty though modified by the Appellate Authority

with another minor penalty under Section 10(iii) of

the  Rules  of  1966,  he  cannot  be  granted  the

aforesaid reliefs as claimed by him. He would also

rely  upon  the  decision  rendered  by  the  Supreme

Court  in  the  matter  of  State  of  M.P.  v.  I.A.

Qureshi2. 

6. I  have  heard  learned  counsel  for  the  parties,

considered  their  rival  submissions  made  herein-

above  and  went  through  the  records  with  utmost

circumspection. 

7. In  the  meeting  of  the  Departmental  Promotion

Committee held on 23/05/2001 for promotion from the

post  of  Inspector  to  Deputy  Superintendent  of

Police,  petitioner's  case  was  kept  in  a  sealed

envelope following the procedure laid down by Their

Lordships of the Supreme Court in the matter of

K.V. Jankiraman (supra) on account of the pending

departmental enquiry against him. Thereafter, vide

order  dated  01/08/2003,  petitioner  was  inflicted

with  minor  punishment  of stoppage  of one annual

increment and subsequently, that order was modified

by  the  Appellate  Authority  on 19/05/2004  and

instead  of  punishment  of stoppage  of one annual

increment, punishment for recovery of Rs. 1,000/-

2 (1998) 9 SCC 261
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as fine was imposed upon the petitioner under Rule

10(iii) of the Rules of 1966. Thereafter, again in

the  meeting  of  Departmental  Promotion  Committee

held on 03/11/2004, petitioner was promoted on the

post of Deputy Superintendent of Police. 

8. It  is  the  case  of  the  petitioner  that  he  is

entitled for promotion with effect from 23/05/2001

i.e. the date on which his juniors were promoted

whereas on that day, his case was placed under a

sealed  envelope.  At  this  stage,  it  would  be

appropriate  to  notice  the  Circular  dated

02/05/1990, which states as under :-

म.प. ककारमरक, पशकासरनिक ससुधकार एवव परश्ቌण रवभकाग जकापनि ्ቅमकावक सस. 6-1/90/3/49,

रदिनिकावक 2-5-1990

रवषय- परररनिन्दिका  आरदि  ककी  लघसु  शकाससቜኌयोሱ  कका  शकासककीय  ससेवकोሱ  ककी  पदिदो्ቐरቜኌ  पर

पभकाव ।

सवदिभर- सकामकान्य पशकासनि रवभकाग कका  (1) पररप्ቔ ्ቅमकावक  208/2449/आई (3)/63,

रदिनिकावक  31-1-1964, एवव  (2) पररप्ቔ ्ቅमकावक सस-3-2/75/3/1, रदिनिकावक

27-2-1975 ।

जजिनि शकासककीय ससेवकोሱ कसे  रवरू्ሾ रवभकागसय जिकावच लवरबिቜኌ हदो, रवभकागसय जिकावच सवभकारवቜኌ

हदो यका जिदो रनिलसमबिቜኌ होሱ, कसे  पकरणोሱ मम रवभकागसय पदिदो्ቐरቜኌ सरमरቜኌ यका रवरहቜኌ पकाजधककारस दकारका

पदिदो्ቐरቜኌ हसेቜኌसु रवचकार कसे  समय अपनिकाई जिकानिसे वकालस पर्ቅयका ቜኌथका पदिदो्ቐरቜኌ पर लघसु शकाससቜኌयोሱ कसे

पभकाव कसे  सवबिवध मम, सवदिरभरቜኌ पररप्ቔोሱ दकारका रनिदिरश पसकाररቜኌ रकए गए हह-

(एक) प्ቔ रदिनिकावक  31-1-1964 कसे  अनिसुसकार उस शकासककीय ससेवक कसे  सवबिवध मम जजिसकसे

रवरू्ሾ रवभकागसय जिकावच लवरबिቜኌ हदो, रवभकागसय जिकावच सवभकारवቜኌ हदो यका जिदो रनिलवबिनि मम होሱ,

रवभकागसय  पदिदो्ቐरቜኌ  सरमरቜኌ  यका  रवरहቜኌ  अजधककारस  दकारका  पदिदो्ቐरቜኌ  सवबिवधस  अनिसुशवसका

ससलबिवदि जलफकाफसे  मम रखस जिकानिस चकारहए एवव उससे रवभकागसय जिकावच मम पपूणरቜኌतः रनिदिቖኘष पकाए

जिकानिसे अथवका उसकका रनिलबिवनि पपूणररूपसेण अनिसुरचቜኌ पकाए जिकानिसे ककी अवसथका मम हस, जिजैसस

भस ससथरቜኌ हदो,  उससे पदिदो्ቐቜኌ रकयका जिकानिका चकारहए,  अन्य अवसथका मम निहीሻ ।  इसकका

अरभपकाय सप्ቖ हजै और वह यह हजै रक यरदि ऐससे कमरचकारस कदो रवभकागसय जिकावच मम कदोई

दिण्ड रदियका जिकाए ቜኌदो रफर उससे उस रवभकागसय पदिदो्ቐरቜኌ सरमरቜኌ ककी अनिसुशवसका कसे  आधकार

पर जजिसमम  उसकका पकरण बिवदि जलफकाफसे  मम  रखका गयका थका,  पदिदो्ቐरቜኌ निहीሻ दिस जिकानिस

चकारहए ।  अथकारቜኌत् दिण्ड रमलनिसे पर, चकाहसे उसकका सवरूप भस क्योሱ नि हदो, पदिदो्ቐरቜኌ ककी

पका्ቔቜኌका समका्቎ हदो जिकाቜኌस हजै ।
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(दिदो) प्ቔ रदिनिकावक  27-2-1975  मम  इस बिकाቜኌ कका खसुलकासका रकयका गयका हजै  रक आजखर

दिसण्डቜኌ शकासककीय ससेवक कदो कबि ቜኌक,  भकावस पदिदो्ቐरቜኌ कसे  जलए अपका्ቔ मकानिका जिकाቜኌका

रहसेगका, इसकसे  जलए यह सप्ቖ रकयका गयका थका रक यरदि रकसस शकासककीय ससेवक कदो कदोई

लघसु शकाससቜኌ दिस गई हदो ቜኌदो उसकसे  ककारण यह मकानिकर रक वह पदिदो्ቐरቜኌ कसे  यदोग्य हजै हस

निहीሻ उसककी पदिदो्ቐरቜኌ कसे  सवबिवध मम रवचकार नि करनिका ठसक निहीሻ हजै ।  ऐससे कमरचकाररयोሱ कसे

बिकारसे  मम  भकावस पदिदो्ቐरቜኌ सरमरቜኌ ककी बिजैठक,  अथकारቜኌत्  दिण्ड अजधरदोरपቜኌ करनिसे  कसे  बिकादि

आयदोजजिቜኌ रवभकागसय पदिदो्ቐरቜኌ सरमरቜኌ ककी बिजैठक मम रवचकार रकयका जिकानिका चकारहए और

यरदि उसकसे  रपछलसे  अरभलसेख ቜኌथका ककायर  कसे  समय मपूल्यकावकनि कसे  आधकार पर उससे

पदिदो्ቐरቜኌ कसे  जलए उपयसु्ሹ समझका जिकाቜኌका हजै ቜኌदो उसककी पदिदो्ቐरቜኌ करनिसे मम कदोई आपजत

निहीሻ हजै, रकन्ቜኌसु ऐसस पदिदो्ቐरቜኌ भपूቜኌल्ቌस पभकाव ससे निहीሻ दिस जिका सकቜኌस ।  यह भस सप्ቖ

रकयका गयका थका रक ऐससे अरभ्ቅरमቜኌ शकासककीय ससेवक कदो यरदि "वसेቜኌनि ववृरቍኌ रदोकनिसे" यका

"पदिदो्ቐरቜኌ रदोकनिसे" कका दिण्ड रदियका गयका हदो, ቜኌदो उससे ऐससे दिण्ड ककी समपपूणर  अवजध कसे

दिदौरकानि पदिदो्ቐरቜኌ निहीሻ दिस जिकानिस चकारहए ቜኌकारक उससे दिस गई शकाससቜኌ रनिष्पभकावस नि हदो जिकाए।

अथकारቜኌत् उ्ሹ पककार दिण्ड पकानिसे वकालसे कमरचकाररयोሱ कदो दिण्ड कसे  पभकाव ककी अवजध समका्቎

हदोनिसे कसे  बिकादि हस पदिदो्ቐरቜኌ करनिसे पर रवचकार रकयका जिकानिका चकारहए,  उसकसे  पहलसे निहीሻ ।

9. Their Lordships of the Supreme Court in the matter

of  I.A.  Qureshi (supra)  have  considered  the

aforesaid  Circular  dated  02/05/1990  and  held  in

paragraph  5  that  sealed  cover  containing  the

recommendations of DPC has to be opened only in

those cases where the delinquent officer has been

fully exonerated by the departmental enquiry and in

cases  where  the  delinquent  officer  has  been

punished  in  the  departmental  proceedings,  the

sealed cover is not to be opened and the delinquent

officer cannot be granted promotion on the basis of

the recommendation of the DPC which is kept in the

sealed cover. Thereafter, Their Lordships further

held  that  “Censure”  cannot  be  equated  with  a

warning since under Rule 10 of the Rules of 1966,

“censure” is one of the minor penalties that can be
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imposed on a Government servant. Paragraph 8 of the

judgment states as under :-

“8.  We  are  unable  to  accept  the  said

contention  of  Shri  Khanduja.  “Censure”

cannot be equated with a warning since under

Rule  10  of  the  M.P.  Civil  Services

(Classification, Control and Appeal) Rules,

1966,  “censure”  is  one  of  the  minor

penalties  that  can  be  imposed  on  a

government servant. It cannot, therefore, be

said that the penalty of censure which was

imposed  on  the  respondent  in  the

departmental  proceedings  was not a penalty

as contemplated in the circular dated 2-5-

1990. Once it is held that a minor penalty

has been imposed on the respondent in the

departmental  proceedings,  the  direction

given  in  the  said  circular  would  be

applicable  and the sealed  cover  containing

recommendations  of  the  DPC  could  not  be

given effect because the respondent has not

been  fully  exonerated  and  a  minor  penalty

has been imposed. The respondent can only be

considered  for  promotion  on  prospective

basis from a date after the conclusion of

the departmental proceedings.”

10. Likewise, in the matter of K.V. Jankiraman (supra),

Their Lordships laid down similar proposition in

paragraph 26 which has further been followed by the

Supreme Court in the matter of  Union of India v.

A.N.  Mohanan3.  Paragraph  26  of  K.V.  Jankiraman

(supra) states as under :-

“26. We are, therefore, broadly in agreement

with the finding of the Tribunal that when an

employee  is  completely  exonerated  meaning

thereby that he is not found blameworthy in

the least and is not visited with the penalty

even  of  censure,  he  has  to  be  given  the

benefit  of  the  salary  of  the  higher  post

along with the other benefits from the date

on which he would have normally been promoted

3 (2007) 5 SCC 425
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but  for  the  disciplinary/criminal

proceedings.  However,  there  may  be  cases

where  the proceedings,  whether  disciplinary

or criminal, are, for example, delayed at the

instance of the employee or the clearance in

the disciplinary proceedings or acquittal in

the criminal proceedings is with benefit of

doubt or on account of non-availability of

evidence due to the acts attributable to the

employee  etc.  In  such  circumstances,  the

concerned authorities must be vested with the

power to decide whether the employee at all

deserves  any  salary  for  the  intervening

period and if he does, the extent to which he

deserves it. Life being complex, it is not

possible  to  anticipate  and  enumerate

exhaustively  all  the  circumstances  under

which  such  consideration  may  become

necessary.  To  ignore,  however,  such

circumstances when they exist and lay down an

inflexible rule that in every case when an

employee  is  exonerated  in

disciplinary/criminal  proceedings  he  should

be entitled to all salary for the intervening

period  is  to  undermine  discipline  in  the

administration  and  jeopardise  public

interests. We are, therefore, unable to agree

with the Tribunal that to deny the salary to

an  employee  would  in  all  circumstances  be

illegal. While, therefore, we do not approve

of the said last sentence in the first sub-

paragraph after clause (iii) of paragraph 3

of the said Memorandum, viz., “but no arrears

of pay shall be payable to him for the period

of notional promotion preceding the date of

actual promotion”, we direct that in place of

the said sentence the following sentence be

read in the Memorandum:

“However, whether the officer concerned will

be entitled to any arrears of pay for the

period  of  notional  promotion  preceding  the

date of actual promotion, and is so to what

extent,  will  be  decided  by  the  concerned

authority  by  taking  into  consideration  all

the  facts  and  circumstances  of  the

disciplinary proceeding/criminal prosecution.

Where the authority denies arrears of salary

or part of it, it will record its reasons for

doing so.”
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11.Reverting to the facts of the present case in light

of  the  Circular  dated  02/05/1990  which  is

applicable in the instant case and which has been

followed by the Supreme Court in the matter of I.A.

Qureshi (supra), it is quite vivid that the sealed

envelope containing the recommendations of DPC has

to  be  opened  only  in  the  case  where  delinquent

officer  has  been  fully  exonerated  by  the

departmental  enquiry  and  where  the  delinquent

officer  has  been  punished  in  the  departmental

proceedings, the sealed cover is not to be opened

and  the  delinquent  officer  cannot  be  granted

promotion on the basis of the recommendation of the

DPC  which  is  kept  in  the  sealed  cover.  In  the

instant case, it is not in dispute that petitioner

has not been fully exonerated in the departmental

enquiry  though  one  kind  of  minor  punishment

inflicted upon him has been converted into another

kind of minor punishment by the Appellate Authority

and he has been found blameworthy. As such, since

the petitioner has not been fully exonerated in the

departmental proceeding, the recommendations of the

DPC  kept  in  a  sealed  envelope  were  rightly  not

opened  and  he  has  rightly  not  been  granted

promotion on the post of Deputy Superintendent of

Police from the retrospective date i.e. 23/05/2001.

Petitioner's case could have been considered for
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promotion only after the conclusion of departmental

proceeding  pending  against  him.  The  departmental

proceeding concluded on 01/08/2003 and thereafter,

in  the  meeting  of  the  Departmental  Promotion

Committee held on 03/11/2004, his case has rightly

been considered and he has been granted promotion

on  the  vacant  post  of  Deputy  Superintendent  of

Police from the prospective date i.e. 03/11/2004,

which is strictly in accordance with law and in

accordance with the principles of law laid down by

the Supreme Court in the matters of K.V. Jankiraman

(supra)  and  I.A.  Qureshi (supra)  and  for  the

reasons described herein. I do not find any good

ground to interfere with the impugned order dated

31/01/2012  rejecting  petitioner's  representation

for grant of notional promotion with effect from

23/05/2001 along with all the consequential service

benefits. 

12. Accordingly, the instant writ petition deserves to

be and is accordingly dismissed. No cost(s). 

Sd/-

(Sanjay K. Agrawal)

Judge

Harneet


