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HIGH COURT OF CHHATTISGARH AT BILASPUR

Writ Petition (S) No. 3504 of 2013

A.R. Bairagi, S/o Shri Ram Saran Bairagi, Aged
about 58 years, R/o bhartiya Nagar, Masjid Road,

Police Station Civil Lines, Bilaspur, Distt.

Bilaspur, Civil and Revenue Distt. Bilaspur,
Chhattisgarh.
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Versus
1. State of Chhattisgarh, Through Secretary,

Department of Home Affairs, Mantralya, Mahanadi

Bhawan, Naya Raipur, Chhattisgarh.

2.Director General of Police, Police Head OQuarter,

Raipur, Chhattisgarh.

---Respondents
For Petitioner t— Mr. J.K. Gupta, Advocate
For Respondents/State :- Mr. Soumya Rai, P.L.

Hon'ble Shri Justice Sanjay K. Agqrawal

Order on Board

01/10/2021

1. Invoking the extraordinary jurisdiction of this
Court, the petitioner herein seeks writ of mandamus
directing the respondents to grant notional
promotion on the post of Deputy Superintendent of

Police to the petitioner with effect from
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23/05/2001 i.e. the date on which his juniors were
promoted, and all the consequential benefits that
would accrue due to extension of notional

promotion.

2. The petitioner was initially appointed on the post
of Sub-Inspector in the year 1977. Thereafter, he
was promoted to the post of Inspector by order
dated 01/07/1992 and accordingly, the gradation
list was published on 01/03/2001 in which
petitioner stood at serial No. 81. In the year
2001, the Departmental Promotion Committee was
convened and the case of the petitioner as well as
other eligible <candidates was <considered for
promotion from the post of Inspector to Deputy
Superintendent of Police, but on account of the
pending departmental proceeding against the
petitioner, his case was kept in a sealed envelope
as per the decision rendered by the Supreme Court

in the matter of Union of India v. K.V.

Jankiraman' which is apparent from the memo dated

03/07/2003 (Annexure P/2) issued by the Police
Headquarters, Raipur to the Superintendent of
Police, Bilaspur indicating that petitioner's case
which is kept in the sealed envelope will be opened
after the conclusion of the departmental proceeding

pending against him. Meanwhile, by order dated

1 (1991) 4 SCC 109
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01/08/2003, petitioner was punished with minor
penalty of stoppage of one annual increment by the
Disciplinary Authority, which was challenged by him
in an appeal wherein the Appellate Authority by
order dated 19/05/2004 (Annexure P/3) converted the
punishment of stoppage of one annual increment into
fine of Rs. 1,000/- which, though not specifically
held, but is in fact a minor punishment under Rule
10(iii) of Chhattisgarh Civil Services
(Classification, Control and Appeal) Rules, 1966.
Thereafter, on 03/11/2004, petitioner was promoted
to the post of Deputy Superintendent of Police and
in the gradation list published on 01/04/2007, he
stood at serial No. 151 on account of which he made
a representation for notional promotion with effect
from 23/05/2001 and re-fixation of seniority along
with all the consequential Dbenefits, but Dby
impugned order dated 31/01/2012 (Annexure P/9) his
representation has been rejected against which this

writ petition has been preferred.

.Return has been filed by the respondents/State
supporting the order impugned dated 31/01/2012

(Annexure P/9).

.Mr. J.K. Gupta, learned counsel for the petitioner,
would submit that though the sealed envelope

procedure as envisaged by the Supreme Court in the
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matter of K.V. Jankiraman (supra) was followed in

the present case and petitioner's case was kept in
a sealed envelope till the conclusion of
departmental enquiry pending against him, but since
by order dated 19/05/2004 (Annexure P/3), the order
of the Disciplinary Authority dated 01/08/2003 was
modified and the punishment of stoppage of one
annual increment was set aside and only a fine of
Rs. 1000/- was imposed upon the petitioner by the
Appellate Authority, therefore, petitioner would be
entitled for notional promotion with effect from
23/05/2001 i.e. the date on which his juniors were
promoted, as such, the impugned order (Annexure
P/9) rejecting petitioner's representation is
liable to be set aside and appropriate direction be
issued to the respondents to grant notional
promotion to the petitioner with effect from
23/05/2001 along with all the consequential

benefits.

.Mr. Soumya Rai, learned State counsel, would rely
upon the Circular dated 02/05/1990 to demonstrate
that once petitioner has been inflicted with minor
penalty of recovery of Rs. 1,000/- as fine, he
cannot be promoted with prospective effect and he
would also rely upon paragraph 26 of the decision

of the Supreme Court in the matter of K.V.

Jankiraman (supra) to demonstrate that since
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petitioner has been inflicted with one of the minor
penalty though modified by the Appellate Authority
with another minor penalty under Section 10(iii) of
the Rules of 1966, he cannot be granted the
aforesaid reliefs as claimed by him. He would also
rely upon the decision rendered by the Supreme

Court 1in the matter of State of M.P. v. TI.A.

Qureshi’.

6.1 have heard 1learned counsel for the parties,
considered their rival submissions made herein-
above and went through the records with utmost

circumspection.

7.In the meeting of the Departmental Promotion
Committee held on 23/05/2001 for promotion from the
post of 1Inspector +to Deputy Superintendent of
Police, petitioner's case was kept in a sealed
envelope following the procedure laid down by Their

Lordships of the Supreme Court in the matter of

K.V. Jankiraman (supra) on account of the pending
departmental enquiry against him. Thereafter, vide
order dated 01/08/2003, petitioner was inflicted
with minor punishment of stoppage of one annual
increment and subsequently, that order was modified
by the Appellate Authority on 19/05/2004 and
instead of punishment of stoppage of one annual

increment, punishment for recovery of Rs. 1,000/-

2 (1998) 9 SCC 261
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as fine was imposed upon the petitioner under Rule
10(iii) of the Rules of 1966. Thereafter, again in
the meeting of Departmental Promotion Committee
held on 03/11/2004, petitioner was promoted on the

post of Deputy Superintendent of Police.

.It 1is the case of the petitioner that he 1is
entitled for promotion with effect from 23/05/2001
i.e. the date on which his juniors were promoted
whereas on that day, his case was placed under a
sealed envelope. At this stage, it would be
appropriate to notice the Circular dated

02/05/1990, which states as under :-

q.9. PIfties, TARAFD FUR Td FRTE07 9T SIT9 shieh 1. 6-1/90/3/ 49,
&A% 2-5-1990

- gRfera oy &t @g feral &1 P dgal Hf geEfa o
9 |

Hef- =T e furT @1 (1) 9Ruw wHis 208/2449 /318 (3)/63,
& 31-1-1964, W& (2) 9RyA sF® A1-3-2/75/3/1, ’Aid
27-2-1975 |

SR sl gt & fTog Ruriar St fd &1, fyrir St garfad
8 1 I A ed &, & yewon § furitr uerafy affa ar fafta wmfgert g
UQIfT 2 R & T QOIS ST dTelt UfehaT deiT uareif UR g ol &
TG & e H, i aRuE gRT e iR fhg 1 -

(v) U fAid 31-1-1964 F TR S ITRIDT Hadh & 98 H oRIch
freg foarfia St <fsd &, i St Jarfad & a1 St fAeise + &,
frit e |ffa a1 faftd sifdert gRT usfa dedt smgemT
Heree formms 5 & A w1fey va S el S 7 gofa: Fefy o
S 3TraT IF@T (et qUReUTT SRR UIg S &t srawer | &, St
oY RRfey 81, S ueera fhar ST T1fRy, 31T 3rave H A8l | ST
1T Tw 2 3R 98 I8 § % IR W i & favrfia S A 318
g far St R S S99 it g_if |fdfr &t srgerar & emeR
R R ST YaRUT 9 fohh H§ RaT AT AT, USSRy TE & ST
TIfRY | 3reyfq IUs e W, a1 ST Wy off =1 7 &, yerafy fit
Il FHTH 8 STl ®
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([) wF RAid 27-2-1975 ¥ 9 I1G B G a1 w1 & 5 R
SfoSd AP Add B B T, 9T TSI & T U= qFT ST
T, 3D oy I8 TUw foar mar o1 &6 IS fonsfY b St a1
g MT < TS 81 A1 ISP DRUI I§ TGN (6 I8 Yar=fd & A g &
T IAD! USrAfT & Ay F R T a1 S T B | WY PRl &
IR F 9} uerwir Ay H do@, sl svs AfERIfT = & I
o furfiy yeEfa Jffy 6 So & R e ST @Ry @ik
I IS U el qT o & T Jedidd & AMIR W A
TR & oIy SWIh FHET AT & T I TRy el § IS iy
T8 8, forg Ot uerafr ydetel g & 2 & S At | I8 off wuw
fopa T o 135 O SIRTRfoa aAehIy e 1 Afe "Ia gfg A" A
"gerEfT e BT SUS T T B, ol S U Sue A Ul orafg &
SR UeI=fRy 8T < ST aTfRT arfes S &Y S anfRy frenrelt 7 & Sl
31T I TPR SUS UM dTel HHATRAT Pl SIS & UG Bl 3rafed A
EF & 918 & TR o W e fdsar S anfee, Sd s g |

9. Their Lordships of the Supreme Court in the matter

of I.A. OQureshi (supra) have considered the
aforesaid Circular dated 02/05/1990 and held in
paragraph 5 that sealed cover containing the
recommendations of DPC has to be opened only in
those cases where the delinquent officer has been
fully exonerated by the departmental enquiry and in
cases where the delinquent officer has Dbeen
punished in the departmental proceedings, the
sealed cover is not to be opened and the delinquent
officer cannot be granted promotion on the basis of
the recommendation of the DPC which is kept in the
sealed cover. Thereafter, Their Lordships further
held that *“Censure” cannot be equated with a
warning since under Rule 10 of the Rules of 1966,

“censure” is one of the minor penalties that can be
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imposed on a Government servant. Paragraph 8 of the

judgment states as under :-

“8. We are unable to accept the said
contention of Shri  Khanduja. “Censure”
cannot be equated with a warning since under
Rule 10 of the M.P. Civil Services
(Classification, Control and Appeal) Rules,
1966, “censure” is one of the minor
penalties that can be imposed on a
government servant. It cannot, therefore, be
said that the penalty of censure which was
imposed on the respondent in the
departmental proceedings was not a penalty
as contemplated in the circular dated 2-5-
1990. Once it is held that a minor penalty
has been imposed on the respondent in the
departmental proceedings, the direction
given in the said <circular would Dbe
applicable and the sealed cover containing
recommendations of +the DPC could not be
given effect because the respondent has not
been fully exonerated and a minor penalty
has been imposed. The respondent can only be
considered for promotion on prospective
basis from a date after the conclusion of
the departmental proceedings.”

10. Likewise, in the matter of K.V. Jankiraman (supra),
Their Lordships laid down similar proposition in
paragraph 26 which has further been followed by the
Supreme Court in the matter of Union of India v.

A.N. Mohanan’. Paragraph 26 of K.V. Jankiraman

(supra) states as under :-

“26. We are, therefore, broadly in agreement
with the finding of the Tribunal that when an
employee 1is completely exonerated meaning
thereby that he is not found blameworthy in
the least and is not visited with the penalty
even of censure, he has to be given the
benefit of the salary of the higher post
along with the other benefits from the date
on which he would have normally been promoted

3 (2007) 5 SCC 425



but for the disciplinary/criminal
proceedings. However, there may be cases
where the proceedings, whether disciplinary
or criminal, are, for example, delayed at the
instance of the employee or the clearance in
the disciplinary proceedings or acquittal in
the criminal proceedings is with benefit of
doubt or on account of non-availability of
evidence due to the acts attributable to the
employee etc. In such circumstances, the
concerned authorities must be vested with the
power to decide whether the employee at all
deserves any salary for the intervening
period and if he does, the extent to which he
deserves it. Life being complex, it is not

possible to anticipate and enumerate
exhaustively all the circumstances under
which such consideration may become
necessary. To ignore, however, such

circumstances when they exist and lay down an
inflexible rule that in every case when an
employee is exonerated in
disciplinary/criminal proceedings he should
be entitled to all salary for the intervening
period 1is to undermine discipline in the
administration and jeopardise public
interests. We are, therefore, unable to agree
with the Tribunal that to deny the salary to
an employee would in all circumstances be
illegal. While, therefore, we do not approve
of the said last sentence in the first sub-
paragraph after clause (iii) of paragraph 3
of the said Memorandum, viz., “but no arrears
of pay shall be payable to him for the period
of notional promotion preceding the date of
actual promotion”, we direct that in place of
the said sentence the following sentence be
read in the Memorandum:

“However, whether the officer concerned will
be entitled to any arrears of pay for the
period of notional promotion preceding the
date of actual promotion, and is so to what
extent, will be decided by the concerned
authority by taking into consideration all
the facts and circumstances of the
disciplinary proceeding/criminal prosecution.
Where the authority denies arrears of salary
or part of it, it will record its reasons for
doing so.”
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l1.Reverting to the facts of the present case in light
of the Circular dated 02/05/1990 which is
applicable in the instant case and which has been
followed by the Supreme Court in the matter of I.A.
Qureshi (supra), it is quite vivid that the sealed
envelope containing the recommendations of DPC has
to be opened only in the case where delinquent
officer has been fully exonerated by the
departmental enquiry and where the delinquent
officer has been punished in the departmental
proceedings, the sealed cover is not to be opened
and the delinquent officer cannot be granted
promotion on the basis of the recommendation of the
DPC which is kept in the sealed cover. In the
instant case, it is not in dispute that petitioner
has not been fully exonerated in the departmental
enquiry though one kind of minor punishment
inflicted upon him has been converted into another
kind of minor punishment by the Appellate Authority
and he has been found blameworthy. As such, since
the petitioner has not been fully exonerated in the
departmental proceeding, the recommendations of the
DPC kept in a sealed envelope were rightly not
opened and he has rightly not been granted
promotion on the post of Deputy Superintendent of
Police from the retrospective date i.e. 23/05/2001.

Petitioner's case could have been considered for
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promotion only after the conclusion of departmental
proceeding pending against him. The departmental
proceeding concluded on 01/08/2003 and thereafter,
in the meeting of the Departmental Promotion
Committee held on 03/11/2004, his case has rightly
been considered and he has been granted promotion
on the vacant post of Deputy Superintendent of
Police from the prospective date i.e. 03/11/2004,
which is strictly in accordance with law and in
accordance with the principles of law laid down by
the Supreme Court in the matters of K.V. Jankiraman

(supra) and I.A. OQureshi (supra) and for the

reasons described herein. I do not find any good
ground to interfere with the impugned order dated
31/01/2012 rejecting petitioner's representation
for grant of notional promotion with effect from
23/05/2001 along with all the consequential service

benefits.

Accordingly, the instant writ petition deserves to

be and is accordingly dismissed. No cost(s).

sd/-
(Sanjay K. Agrawal)
Judge

Harneet



