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Bhagwat Prasad Sinha S/o Late Jeewanlal, Aged About 27 Years, R/o
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---- Respondents

For Petitioner : Mr. B. P. Singh, Advocate
For State X Mr. Ishan Verma, P.L.

Hon'ble Shri Justice P. Sam Koshy
Order On Board

31.08.2021

1. Aggrieved of the charge sheet dated 10.08.2021 the present writ

petition has been filed.

2. The prayer of petitioner primarily is for staying the departmental
inquiry contemplated by the impugned charge-sheet Annexure P-1 till
the criminal case, for the same incident and cause of action which the
petitioner has already been prosecuted through an FIR Annexure P-3,

is finalized.

3. The brief facts of the case are that the petitioner in the present writ

petition is working under the respondents as a Police Constable. The
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complainant in the present writ petition is the wife of petitioner. The
wife of petitioner is said to have already lodged an FIR against the
petitioner for the offence punishable under Section 498A, 323, 377, 34
of IPC. Subsequently, the charge sheet (final report) in the criminal
case has also been filed on 23.07.2021. The petitioner is facing trial
before the concerned criminal Court for the same set of offence.
Meanwhile, the present charge sheet has been issued contemplating
departmental inquiry. For ready reference the two charges levelled

against the petitioner is reproduced hereinunder;

“o1. gfora favmT SN orgwRId ¥ H @R AR =
fgI(e) & ARIR® Td AFRTS w9 ¥ ydinsd wR R[fdae
AT 3Rl fRIH—1965 & fRIH—03 &I HISHIH) BT Secta=
HAT |

02. f&i® 03.082021 &1 favs HAR RA=I(@Tel) IF 30 a9
Farfl alrare, Nem—g @& AT Tel—ITdle], ARUIC &R 39S
AER YA PR GfoRT ety & URI—64 AaT &I WA I

B IT URT 11 BT Soaied HeAT |

. The contention of petitioner now is that a plain reading of the aforesaid
two charges levelled against the petitioner and the contents of the FIR
Annexure P-3 enclosed along with the writ petition would clearly
establish the fact that the petitioner is being prosecuted in the
departmental inquiry on the same set of facts and the same
allegations. Moreover, for proving the allegations made in the charge
sheet it would be the same set of withesses who would be required to
lead the evidence to establish the case of the prosecution in the
criminal case. Another fact which needs to be appreciated is that
whatever stands that the petitioner would take in the departmental
inquiry as of now in his defence before the disciplinary authorities

would in fact be his defence also in the criminal case. In case in the
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departmental inquiry the evidence of prosecution is recorded earlier so
also if the evidence of the delinquent petitioner is recorded, it would
amount to disclosing the entire defence of petitioner which the
petitioner would be taking in the criminal court and there is all
likelihood of the prosecution in the criminal case may take advantage
of the evidence of petitioner in the departmental inquiry and take steps
for improving the case of prosecution which may be detrimental to the

interest of petitioner in the course of facing the criminal case.

5. It is settled law that proof of criminal charges depends upon
prosecution producing proof beyond reasonable doubt relating to
culpability of accused, while in departmental proceedings standard of
proof is one of the preponderance of probabilities. Such being the
principle it is held in series of cases that simultaneous conduct of

departmental enquiry and criminal proceedings are permissible.

6. In Stanzen Toyotetsu India Private Limited v. Girish V. and others?,
the Supreme Court, after referring to its earlier decisions in the
matters of A.P. SRTC v. Mohd. Yousuf Miya? Karnataka SRTC v.
M.G. Vittal Rao®, M. Paul Anthony v. Bharat Gold Mines Ltd* and
Hindustan Petroleum Corpn. Ltd. v. Sarvesh Berry®, has held thus in

para 13, 14 & 16 :

“13. It is unnecessary to multiply decisions on the
subject for the legal position as emerging from the
above pronouncements and the earlier
pronouncements of this Court in a large number of
similar cases is well settled that disciplinary
proceedings and proceedings in a criminal case
can proceed simultaneously in the absence of any
legal bar to such simultaneity. It is also evident
that while seriousness of the charge levelled
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against the employees is a consideration, the
same is not by itself sufficient unless the case also
involves complicated questions of law and fact.
Even when the charge is found to be serious and
complicated questions of fact and law that arise for
consideration, the court will have to keep in mind
the fact that departmental proceedings cannot be
suspended indefinitely or delayed unduly.

14.In Paul Anthony this Court went a step further
to hold that departmental proceedings can be
resumed and proceeded even when they may
have been stayed earlier in cases where the
criminal trial does not make any headway.

16. Suffice it to say that while there is no legal bar
to the holding of the disciplinary proceedings and
the criminal trial simultaneously, stay of
disciplinary proceedings may be an advisable
course in cases where the criminal charge against
the employee is grave and continuance of the
disciplinary proceedings is likely to prejudice their
defence before the criminal court. Gravity of the
charge is, however, not by itself enough to
determine the question unless the charge involves
complicated question of law and fact. The court
examining the question must also keep in mind
that criminal trials get prolonged indefinitely
especially where the number of accused arraigned
for trial is large as is the case at hand and so are
the number of witnesses cited by the prosecution.
The court, therefore, has to draw a balance
between the need for a fair trial to the accused on
the one hand and the competing demand for an
expeditious conclusion of the ongoing disciplinary
proceedings on the other. An early conclusion of
the disciplinary proceedings has itself been seen
by this Court to be in the interest of the
employees.”

7. In the case at hand, the petitioner has relied on the order passed by
this Court in Atul Dubey v. Municipal Corporation, Bilaspur®. In the
said matter, this Court has referred to the judgment of the Supreme
Court in Avinash Sadashiv Bhosale (Dead) through LRs v. Union of

India and Others’.

8. In Avinash Sadashiv Bhosale (supra), the following principles have

been laid down by the Supreme Court :

6 WP No. 2327 of 1999 (decided on 17.11.2014)
7 (2012) 13 SCC 142
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“54. This Court recently reiterated the legal
principle that departmental proceedings can be
conducted simultaneously to the criminal trial in
Karnataka SRTC v. M.G.Vittal Rao. In this case,
making reference to almost all the previous
precedents, this Court has reiterated the legal
position as follows:-

54.1 There is no legal bar for both proceedings to
go on simultaneously.

54.2 The only valid ground for claiming that the
disciplinary proceedings may be stayed would be
to ensure that the defence of the employee in the
criminal case may not be prejudiced. But even
such grounds would be available only in cases
involving complex questions of facts and law.

54.3 Such defence ought not to be permitted to
unnecessarily delay the departmental
proceedings. The interest of the delinquent officer
as well as the employer clearly lies in a prompt
conclusion of the disciplinary proceedings.

54.4 Departmental proceedings can go on
simultaneously to the criminal trial, except where
both the proceedings are based on the same set
of facts and the evidence in both the proceedings
IS common.

54.5 In our opinion, the principles culled out by this
Court would be a complete answer to all the
submissions made by Mr. Jain.”

9. Recently this Court had yet in another case of similar nature in WPS
No. 1833/2020 decided on 02.08.2021 in paragraphs 11 to 15 has

held as under:

“11. As early as in the case of “Capt. M. Paul
Anthony V. Bharat Gold Mines Ltd. And Anr.”
(1999) 3 SCC 679 the Hon’ble Supreme Court in
paragraph 22 had laid down certain guidelines and
where it has been specifically held that in the
event if the issue involves complicated question of
law and facts, if the evidences are similar, if not
identical, it would be desirable to stay the
disciplinary proceedings. For ready reference
paragraph No. 22 of the said judgment is
reproduced hereinunder:-

“22. The conclusions which are deducible from various
decisions of this Court referred to above are :

(i) Departmental proceedings and proceedings in
a criminal case can proceed simultaneously as
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there is no bar in their being conducted
simultaneously, though separately.

(ii) If the departmental proceedings and the
criminal case are based on identical and similar
set of facts and the charge in the criminal case
against the delinquent employee is of a grave
nature which involves complicated questions of
law and fact, it would be desirable to stay the
departmental proceedings till the conclusion of
the criminal case.

(iii) Whether the nature of a charge in a criminal
case is grave and whether complicated questions
of fact and law are involved in that case, will
depend upon the nature of offence, the nature of
the case launched against the employee on the
basis of evidence and material collected against
him during investigation or as reflected in the
charge sheet.

(iv) The factors mentioned at (ii) and (iii) above
cannot be considered in isolation to stay the
Departmental proceedings but due regard has to
be given to the fact that the departmental
proceedings cannot be unduly delayed.

(v) If the criminal case does not proceed or its
disposal is being unduly delayed, the
departmental proceedings, even if they were
stayed on account of the pendency of the criminal
case, can be resumed and proceeded with so as
to conclude them at an early date, so that if the
employee is found not quilty his honour may be
vindicated and in case he is found gquilty,
administration may get rid of him at the earliest.”

12. A similar stand has again been taken by the
Hon’ble Supreme Court in the case of “Stanzen
Toyotetsu India Private Limited vs. Girish V. &
Ors” (2014) 3 SCC 636 which has also been
relied by the Counsel for the petitioner. The
aforesaid view of the Supreme Court has further
been reiterated again in the case of “State Bank
of India & Ors. vs. Neelam Nag and Others”
(2016) 9 SCC 491. In all these cases, the principle
of law so far as stay of the departmental enquiry,
in the event of the nature of allegations and the
witnesses remained th same have not been
diluted. The Courts have very emphatically held 7
that for stay of the departmental enquiry, there can
be no straight jacket formula which can be spelt
out, it would all depend upon the facts of each
case.

13. This Court also in a recent writ petition of
similar nature has relied upon the judgments of the
Hon’ble Supreme Court in the case of “Avinash
Sadashiv Bhosle (Died) through LRs. vs. Union
of India” (2012) 13 SCC 142 wherein the Hon'ble
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Supreme Court dealing with the similar set of facts
and issues has categorically held that the
departmental proceedings can go on
simultaneously to the criminal trial except where
both the proceedings are based on the same set
of facts and the evidences in preceding case are
common. The said principle of law has been re-
iterated by the Hon'ble Supreme Court in many
other decisions previously and subsequently in the
case of “State Bank of India & Ors. vs. Neelam
Nag and Others” (2016) 9 SCC 491.

14. A fact which needs to be kept in mind or that
needs to be considered at this juncture is the set
of witnesses cited by the Department in the
departmental enquiry and the list of witnesses in
the criminal case. A perusal of the two in the
present case would reveal that the list of
witnesses and evidences are similar and the
nature of allegations in the criminal case as also in
the charge-sheet are also same. In again a recent
decision the Hon'ble Supreme Court in the case of
“Shashi Bhushan Prasad vs. Inspector General
of C.LS.F” in case no. C.A. No. 7130/2009,
decided on 01.08.2019 has categorically held that
the two proceedings can go simultaneously except
where the witnesses and the evidences are same
which in the instant case appears to be same.

15. Given the aforesaid facts and circumstances
of the case and also taking note of the judicial
pronouncement as it stands, the present writ
petition if taken into consideration, it would reveal
that for proving the charges which have been
leveled against the petitioner in the departmental
charge-sheet, the witnesses if not all, most of
them would be the same who are also the
witnesses in the Criminal Court.

10. Given the said facts and circumstances of the case and the
legal decision as it stands particularly taking note of the charges
levelled against the petitioner in the charge sheet reproduced in the
preceding paragraph and also taking note of the contents of the FIR,
this Court is of the opinion that the allegations made against the
petitioner in both the charge sheet and the FIR are intrinsically
connected and in the event if the departmental inquiry is permitted to

proceed, it may have an adverse impact on the outcome of the
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criminal case in which the petitioner is being prosecuted for the same
set of facts and offence. Therefore, as of now the respondents are
restrained from proceeding further with the departmental inquiry till the
outcome of the criminal case or at least till all the withesses in the
criminal case are examined and thereafter the disciplinary authorities
would have the liberty to proceed further with the impugned charge

sheet.

11. The writ petition accordingly stands partly allowed and disposed

of.

Sdl-
(P. Sam Koshy)
Judge

Khatai



