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--- Respondent/Complainant

CRMP No. 308 of 2021

Dr. Ram Kumar Nayak S/o Shankar Lal Nayak, Aged
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Gajanan Agrawal S/o Gigraj Agrawal, Aged about 36
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Tahsil Basna, Distt. Mahasamund, Chhattisgarh.

--- Respondent/Complainant
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17/03/2021

l.Since common question of fact and 1law is
involved in both of these petitions, therefore,
they are heard together and are being disposed

of by this common order.

2.1In both of these petitions, the
petitioner/accused and respondent/complainant
are one and the same. The respondent/complainant
preferred an application under Section 138 of
the Negotiable Instruments Act, 1881 before
learned Judicial Magistrate First Class, Basna,
Distt. Mahasamund in which the
petitioner/accused appeared and ultimately on
23/07/2018, final argument was heard and the
matter was reserved for pronouncement of order
on 30/07/2018 but unfortunately, on that day,
the petitioner/accused became unwell and filed
an application under Section 317 of CrPC for
exemption from personal appearance which was
granted and the matter was then fixed for the
next day i.e. 31/07/2018, but on account of
petitioner/accused suffering from paralysis, he
again could not appear before the Court on
31/07/2018 and the matter was finally fixed for

06/08/2018. On 06/08/2018, when the
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petitioner/accused still did not appear before
that Court, 1learned trial Magistrate rejected
petitioner's application for exemption from
personal appearance and after declaring him as
an absentee, straightway issued warrant of
arrest against him and thereafter, on
20/08/2018, the warrant of arrest returned
unserved. Ultimately, on 07/02/2019, 1learned
trial Magistrate straightway declared the
petitioner/accused to be absconded and issued a
standing warrant of arrest against him which has
been sought to be challenged by the

petitioner/accused in both of these petitions.

.Mr. Vaibhav A. Goverdhan, learned counsel for
the petitioner/accused, would submit that the
procedure laid down in sub-sections (1) and (2)
of Section 82 of CrPC has not been followed by
learned trial Magistrate and straightway
permanent warrant of arrest has been issued
against the petitioner/accused which is illegal
and bad in law as the provisions contained under
Section 82(1) & (2) have to be followed
mandatorily before declaring any person as a
proclaimed absconder, therefore, the standing

warrant of arrest issued against the
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petitioner/accused deserves to be set aside and
the trial Court be directed to hear the matter
afresh and pronounce the judgment as final
arguments have already been heard on 23/07/2018
i.e. more than two years back and since the
final argument has already been heard and merely
because of the absence of the
petitioner/accused, judgment could not be
pronounced, petitioner/accused 1is ready and

willing to appear before that Court.

. I have heard learned counsel for the
petitioner/accused, considered his submissions

and perused the records.

. Sub-sections (1) and (2) of Section 82 of CrPC

provide as under :-

“82. Proclamation for person absconding. -
(1) If any Court has reason to believe
(whether after taking evidence or not) that
any person against whom a warrant has been
issued by it has absconded or is concealing
himself so that such warrant cannot be
executed, such Court may publish a written
proclamation requiring him to appear at a
specified place and at a specified time not
less than thirty days from the date of
publishing such proclamation.

(2) The proclamation shall be published as
follows -

(i) (a) it shall be publicly read in some
conspicuous place of the town or village in
which such person ordinarily resides;
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(b) it shall be affixed to some
conspicuous part of the house or homestead
in which such person ordinarily resides or
to some conspicuous place of such town or
village;

(c) a copy thereof shall be affixed to
some conspicuous part of the Court-house;

(ii) the Court may also, if it thinks fit,
direct a copy of the proclamation to be
published in a daily newspaper circulating
in the place in which such  person
ordinarily resides.”

6.A careful perusal of the aforesaid provision
would show that sub-section (1) of Section 82 of
CrPC provides that the Court must have reasons
to believe that the person, against whom warrant
of arrest has been issued, has absconded so that
warrant could not be executed and only after the
Court is satisfied that the person is
absconding, the Court should issue proclamation
requiring the accused to appear on a specified
date on specified time not less than 30 days
from the date of publication of such
proclamation. Sub-section (2) of Section 82 of
CrPC provides the manner of publication of

proclamation.

7. The expression *“reason to believe” occurring in
Section 82 of CrPC suggests that the Court must
be subjectively satisfied that the person has

absconded or concealed himself on the materials
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before him in order +to avoid execution of

warrant of arrest. [See: K.T.M.S. Abdul Cader v.

Union of India' & Rohit Kumar v. State of NCT

(Delhi)®’]. Mere issuance of notice +to the
accused person does not amount to declaration as
proclaimed offender, the Court must record
reason that the accused person is absconding, as
the provisions of Section 82(2) of CrPC are

mandatory [See: Devendra Singh Negi v. State of

UP’]. Similarly, the proclamation must give
clear 30 days for the appearance of the accused,
the provision as to 30 days being mandatory,
where the period given is 1less than 30 days,
proclamation being invalid would be quashed

[See: Rohit Kumar (supra)]. The three clauses

(a), (b) and (c) of Sub-section (2)(i) of
Section 82 of CrPC are conjuctive and not
disjunctive. The factum of valid proclamation
depends on the satisfaction of each of these

clauses [See: P.K. Gupta v. State of West

Bengal‘]. If a person 1is declared as an
absconder, his right to get anticipatory bail is

curtailed, therefore, the action under Section

11977 CrLJ 1708
22008 CrLJ 3561
31994 CrLJ 1783
41973 CrLJ 1368
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82 of CrPC has to be taken with great caution by

the concerned Magistrate.

.At this stage, it would be appropriate to notice
the orders dated 06/08/2018, 06/02/2019 and
07/02/2019 passed by learned trial Magistrate,

which state as under :-

“06.08.18 aRarat At =t aoer afdewr st |
At g o F % arfiw st sufRum |

TR0 s Ao gq FEa g |

T wT o ot g efgesr ¥ uw smaed
g 317 T.9.°. &1 7F MtRar ywro s a@fgq g w e
T Y st w W\ gad g ag IUedd 24§ saudd g
st A Aty & = @ & [ty #§ ft g=te 9w g o9 317
T.9.9. W@ ATHRN AEeEd qfedwa & A wEqa AT g |
Fa@ 9 & FEf| BT o oar & ot @ oA w9
SURTT T AT @I ATHRN AT T dgl AT SITaem
SHh TETd W T8 TRl HIhI Seed WA AT AT g
TR AT TY 9¥ oA 9dTY U FwEOT aEATEE Ael gid o
g7 317 T.Y.6. & G ATHT srdeq fAvea Far Smar g

| sfvg & feg afvgw &t squieafa § Aoy ofia G850 &3
ST oS |

AN & fOeg IURUfd gRfET w9 gq FRwnt ane s
T ST | adT % SHEa gEes Aeed B ST o8 | T
AT i Iaeufd gq Faa BT Smar g

THRLOT SATHIRE hl IuTedta gq fadi® 20.08.18

EEVE
ST FAE ATE

T AfEee g8 Aofy

94T, HeEHE (F.T.)”

06.02.2019  9RETEl gRT =7 e sAfdahr IUfRaq |
afe sgafead |
TR ATHAH AT sutedfa gq FEa g
ST TR aie | oEH amid ST |
T A & faeg Mewant are s B S|
THRLOT ATET ATHIH i SUedfd g :- 07/03/2019
SV
SATH FHIT HTg




=T Afee g8 Jofy

94T, HEEHE (©.7.)

T

THI Y UX AdT Tf0  THGHNI A& Hl S
T arie =6l 9aeqe AMT F8997 & A & T AaH
arfie | gfua, s aar fgat are aswar & g
UM qeHve] | ST Adt & 9§ Ugdare REr v oudar =
T AHT TH a9 T FT @Al g, Fal TAT &l Hle AR @l
g | @@ sw RO F agan fmra ane &t Jietisar
ATEHRT FHALT &I BT ATeT g a9 T &l |

@ H & i fafyr Feea &t St g oo T ared w91l
g1 :- 07/02/2019

SEE
IR FHIX HTE

T® AioTeee a9 Joft

TECT, HEEHE (©.7T.)

07.02.2019 gfErdt dfea ot @, e, geEm afdEwn
ST |

AT ST |
THRIOT WS YT 6 Rl 9red gq FEa g |

Fadt w9 T s arfuesdr TeT et
Io Ty ¥ig FHTR 88 IUMRYd, IAHT WA HT&T Sifha FoRAT I

Tg YH faATF 15.06.2015 &1 A9y & =g
weqa AT AT oAm| et feETw 30.07.2018 H sOfead g,
AT A AreAd & o IA® 06.08.2018 F MU WX
T oAt F fAeg R are s B S @ osmeer e

g
agfarar afga<er = deT F g AT I o A
g & st w1 St femart ane &t arfeelt 9gr &
g| S ufRafaai & afvgw & Beg gmr 299 T.¥.9.
FEATEl FL OIH T AU AT ST wEQr 7| qRErar
afgahr ot Ao 7 97 AT = AT g & ouE [ s @
@I §, ANTH AT SUEATT SUNT g AU FAATE! (RAT ST
St 2T g | a@: W H SATHI<h il Sufedtd d% wraarel
NETREICEN
yEor § fRwary ame #it arfeelt wear Jene Setd
IomTy g W mTew g SURdd ¥ SHET R d@dg oAl
TIT ¥, SH% FAT AENT qE AGT F A AR YT &
qreg H UEdlE AT d Sdl % gEEed HOo9g del T g,
FEl AT g, THAI SRS Agl geT qard g, JogH s
SoETy g & FU9 aqae adt w1 FAde wiasw § few i

HIT TEATAAT ol § |
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THRLOT AT Al AT % AR AAETE: T H df&d g |
AqUT Sf. THFAR AFF &1 e dEey # Foq &t "@wmEer
JAId Al aidl 8| @ Sl . THEHIT ATFF ® AL AU
fFar Sar g TR § et =t. TRgER & fAwg wrh

RITEaTeT a1ie S 2r|

TR FFRAT FHL LA @ S gq  ATHAENT
gfua far ST td T e U8 9 A1 9Tel ¥ g sfehd
frar sma & afsgsw ww g, am vEew gRfaa w@r
ST |

TR SATEIT ITud gl
e /-

YTH PHTT 917
=TT wiorege oW At

TEAT, HEEHE (F.T.)"

.A careful perusal of the aforesaid orders would
show that on 06/08/2018, learned trial
Magistrate issued warrant of arrest against the
petitioner/accused and when it returned
unserved, on 06/02/2019, he directed for
issuance of fresh warrant of arrest against the
petitioner/accused and fixed the matter for
07/03/2019 and signed it but thereafter, he
again recalled that order and placed the matter
for consideration on 07/02/2019. Then, on
07/02/2019, 1learned trial Magistrate declared
the petitioner/accused as an absconder giving
complete go-by to the provisions contained under
sub-sections (1) and (2) of Section 82 of CrPC.
It is quite apparent from the aforesaid orders
that the Court has not recorded satisfaction

that petitioner/accused is absconding or is
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concealing himself in order to avoid service of
warrant of arrest issued against him and
moreover, the proclamation has also not been
published asking him to appear within 30 days at
specified time and place in the manner
prescribed under Section 82(2) of CrPC and
straightway, petitioner/accused has been
declared as absconder and permanent warrant of
arrest has been issued against him. The
procedure adopted by learned trial Magistrate is
contrary to sub-sections (1) and (2) of Section
82 of CrPC and without following the procedure
which is mandatory in character, the
petitioner/accused has been declared as
absconder and permanent warrant of arrest has
been issued against him, which is absolutely
illegal and bad in law, as such, the impugned
orders are hereby set aside in both the
petitions. Petitioner/accused is accordingly
directed to appear before the trial Magistrate
on 05/04/2021. The evidence has already been
closed and the matter has been heard, but since
it has been stated at the Bar that the Judicial
Magistrate First Class, Basna, Mahasamund who

heard the matter has now been transferred, the
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trial Magistrate currently posted at Basna,
Mahasamund is directed to decide the matter
within 30 days from the date of receipt of copy

of this order.

10. With the aforesaid observations/directions, both

the petitions are disposed of. No cost(s).

11. A copy of this order be sent to the Judicial
Magistrate First Class, Basna Mahasamund as well
as to Shri Shyam Kumar Sahu, the then J.M.F.C.,

at the place of his posting for information.

sd/-
(Sanjay K. Agrawal)
Judge

Harneet



