
1 
 

 
 

IN THE HIGH COURT AT CALCUTTA 
 Ordinary Original Civil Jurisdiction 

COMMERCIAL DIVISION 

IA No. GA 3 of 2019 
Old No. GA 1179 of 2019 

In 
CS 213 of 2018 

LAXMI POLYFAB PVT. LTD. 
v. 

EDEN REALTY VENTURES PVT. LTD. & ANR. 
 
 
 

IA No. GA 4 of 2019 
Old No. GA 1490 of 2019 

In 
CS 213 of 2018 

LAXMI POLYFAB PVT. LTD. 
v. 

EDEN REALTY VENTURES PVT. LTD. & ANR. 
 
 
 

IA No. GA 4 of 2021 
In 

CS 116 of 2019 
AMITA DANI AND ORS. 

v. 
SUDHA KANKARIA 

 
ORDINARY ORIGINAL CIVIL JURISDICTION 

 
IA No. GA 2 of 2020 

Old No. GA 1013 of 2020 
In 

AP 25 of 2016 
GODREJ PROJECTS DEVELOPMENT LTD. 

v. 
SIMOCO TELECOMMUNICATIONS (SOUTH ASIA) LTD. & ANR. 

 



2 
 

 
 

IA No. GA 2 of 2020 
In 

EC 243 of 2017 
TALAT AHMED AND ORS. 

v. 
PRABHADEEP CONSTRUCTION PVT. LTD. AND ORS. 

 
 
 

IA No. GA 2 of 2021 
In 

CS 136 of 2020 
E.D. ENTERPRISES PRIVATE LIMITED 

v. 
KAISER BEGUM AND ANR. 

 
 
 

AP 223 of 2020 
IA No. GA 1 of 2020 

Old No. GA 1064 of 2020 
MOHAN MOTOR BUSINESS PVT. LTD. AND ORS. 

v. 
MAGMA FINCORP LIMITED 

 
 

    For the Petitioner            : Mr. Rajeev Kumar Jain, Adv. 
(In IA No. GA 3 of 2019 &       Mr. Ayush Jain, Adv. 
 IA No. GA 4 of 2019)              
 

     
    For the Respondent   : Mr. Surajit Nath Mitra, Sr. Adv. 
    (In IA No. GA 3 of 2019 &   Mr. Reetobroto Mitra, Adv. 
    IA No. GA 4 of 2019)    Mr. Deepak Jain, Adv. 
         
  
    For the petitioner    : Mr. Jayanta Mitra, Sr. Adv. 
    (IN GA No.1013/2020 & 
   IA GA No.2/2020     Mr. Debdut Mukherjee, Adv. 
   AP 25/2016)      Ms. Prith Basu, Adv. 



3 
 

 
 

   
 
   For the Respondent No.1  : Mr. Sabyasachi Chowdhury, Adv. 
   (In GA No.1013/2020 &    Mr. Rajarshi Dutta, Adv. 
   IA GA No.2/2020     Mr. Avirup Chattaerjee, Adv 
   AP 25/2016 
  
 
   For the Petitioner    : Mr. Swatarup Banerjee, Adv. 
   (In GA No. 2/2020     Mr. Paritosh Sinha, Adv. 
   EC 243/2017)     Mr. Manali Bose, Adv. 
        Mr. Saubhik Chowdhury 
        Mr. Dripto Majumdar, Adv. 
         Ms. Ayusmita Sinha, Adv. 
 
  For the respondent   : Mr. Rajarshi Dutta, Adv. 
  (In GA No. 2/2020     Mr. Sandip Dutta, Adv. 
  EC 243/2017) 
 
  For the Plaintiff/ Respondent : Mr. Ranjan Bachawat, Adv. 
  (IN GA No. 2/2021     Mr. Debdut Mukherjee 
  CS 136/2020)      Mr. Meghajit Mukherjee, Adv. 
          Mr. Vikas Tewary, Adv. 
  
  For the Petitioner   : Mr. Anik Banerjee, Adv. 
  (IN GA No. 2/2021     Mr. C. K. Saha, Adv.    
  CS 136/2020)      Mr. Syed Hassan, Adv. 
        Mr. Subid Ali, Adv. 
 
  For the Petitioner   : Mr. Rajarshi Dutta, Adv. 
  (In AP 223/2020     Mr. Sayantan Bose, Adv.  
  GA 1064/2020)  
     
  For the Respondent   : Mr. K. K. Pandey, Adv. 
  (In AP 223/2020 
  GA 1064/2020)  
 
  Hearing concluded on       : March 01, 2021 
  Judgment on            : April 07, 2021  



4 
 

 
 

 

     DEBANGSU BASAK, J. :-  

1. Several applications in suits pending before the Commercial 

Division as well as in suits pending before the Ordinary Original Civil 

Jurisdiction of this Hon’ble Court along with petitions under the 

Arbitration and Conciliation Act, 1996 pending in the Commercial 

Division of this Hon’ble Court as well as in the Ordinary Original Civil 

Jurisdiction of this Hon’ble Court have been heard analogously as they 

involved issues relating Section 12A and Section 15 of the Arbitration 

and Conciliation Act, 1996. 

2. The Advocates appearing for the respective parties have advanced 

elaborate submissions in support of their respective contentions.  For the 

sake of convenience, the respective submissions have been summarised 

in the paragraphs hereinafter. 

3. The following issues have arisen for consideration :-  

 (1) Is Section 12A of the Commercial Courts Act, 2015 mandatory or 

directory?  

 (2) What is the interplay of Section 12A and Section 15 of the 

Commercial Courts Act, 2015 in a suit involving a commercial dispute 

within the meaning of Section 2(1)(c) of the Act of 2015 filed in the 
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Ordinary Original Civil Jurisdiction of  a High Court subsequent to the 

date of notification of the Specified Value ? 

 (3) In view of the provisions of Section 12A of the Commercial 

Courts Act, 2015 can a suit of the Specified Value involving a commercial 

dispute within the meaning of the Act of 2015 be transferred to the 

Commercial Division of the Ordinary Original Civil Jurisdiction of this 

Hon’ble Court? 

 (4) If the answer to the preceding issue is in the affirmative then 

what are the procedure and the modalities for the transfer?  

 (5)  Can a suit filed in the Commercial Division of the High Court be 

transferred to the Ordinary Original Civil Jurisdiction of the High Court 

on finding that the suit does not involve a commercial dispute within the 

meaning of the Act of 2015 ? 

 (6) If the answer to the preceding issue is in the affirmative then 

what would be the procedure and modality for the same. 

 (7)  How should proceedings under the Arbitration and Conciliation 

Act, 1996 be dealt with in respect of the previous issues?  

  

4. Learned Senior Advocate appearing for the first defendant in CS No. 

213 of 2018 has submitted that, provisions of Section 12A of the Act of 
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2015 are mandatory. He has relied upon Section 12A of the Act of 2015 

and submitted that, the plaintiff approaching the Commercial Division of 

a Court in respect of a commercial dispute is mandatorily required to 

undertake pre-institution mediation. Only in the event, the plaintiff has 

claimed that, the plaintiff requires urgent reliefs, the plaintiff need not 

undertake a pre-institution mediation. In such circumstances, the 

plaintiff has to obtain leave of the Court under Section 12A of the Act of 

2015, so as not to undertake a pre-institution mediation and then the 

suit can be instituted. In the present case, there is no pleading in the 

plaint that there is any urgency. The plaintiff has not claimed in the 

plaint that, pre-institution mediation is not required. The plaintiff has 

not pleaded anything with regard to Section 12A of the Act of 2015 in the 

plaint.  

5. Learned Senior Advocate appearing for the first defendant in CS No. 

213 of 2018 has submitted that, the word ‘shall’ used in Sub-Section (1) 

of Section 12(A) is mandatory in nature. According to him, the scheme by 

the Act of 2015 has a requirement for expeditious disposal of a 

commercial dispute. In order to attain expeditious disposal of a 

commercial dispute the legislature has thought it appropriate that, the 

plaintiff approaching a Commercial Division of a Court undertakes a pre-
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institution mediation in order to have expeditious resolution of the 

commercial dispute acceptable to all parties concerned. Therefore, the 

word ‘shall’ as used in Sub-Section (1) of Section 12A of the Act of 2015 

should not be read to mean that it is directory. 

6. Learned Senior Advocate appearing for the first defendant in CS No. 

213 of 2018 has submitted that, the authority for the purpose of pre-

institution mediation was notified on July 3, 2018. The said authority 

and the District Authority constituted under the Legal Services Act, 1987 

has been designated as the authority concerned to undertake a pre-

institution mediation.  

7. Learned Senior Advocate appearing for the first defendant in CS No. 

213 of 2018 has submitted that, since the plaintiff did not obtain leave 

under Section 12A of the Act of 2015 and since, the plaintiff never 

applied for any urgent relief, the plaint of the instant suit should be 

rejected. 

8. Learned Advocate appearing for the plaintiff in CS No. 213 of 2018 

has submitted that there are two previous applications pending between 

the parties in the suit. One of such application is at the behest of the 

first defendant being GA No. 1106 of 2019 seeking extension of time to 

file written statement. The other application is that of the plaintiff being 
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GA No. 1179 of 2019, under Chapter XIIIA of the Original Side Rules. 

According to him, the first defendant having accepted the jurisdiction of 

the Hon’ble Court and having participated in the suit, cannot be 

permitted to rake up the issue of lack of jurisdiction. Moreover, the 

plaintiff has obtained leave under Clause 12 of the Letters Patents Act, 

1865 to institute the instant suit.  

9. Learned Advocate appearing for the plaintiff in CS No. 213 of 2018 

has submitted that, on a meaningful reading of Section 12A of the Act of 

2015 along with the objects and purpose of such Act, the provisions of 

Section 12A of the Act of 2015 can be said to be directory in nature. 

According to him, provisions of Section 12A of the Act of 2015 are not a 

part of the substantive law. Such provisions cannot be read so as to non-

suit a plaintiff who otherwise has a legal and valid claim. A person 

should not ordinarily be denied the opportunity of participating in the 

process of justice dispensation unless compelled by express and specific 

language of the statute. According to him, Section 12A has not 

prescribed a consequence of failure to comply, therefore, such provision 

should always be read to be directory. Moreover, no equity or right is 

created in favour of any defendant in a suit filed in the Commercial 

Division under the provisions of Section 12A of the Act of 2015. 
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Therefore, Section 12A of the Act of 2015 should be held to be directory. 

According to him, the Act of 2015 is more in the nature of procedural law 

and hence should not be read in such a manner so as to create a 

complete embargo on a person approaching a Court of law.  

10. In support of the contention that, the word ‘shall’ used in Section 

12A of the Act of 2015 can be read as directory, learned Advocate 

appearing for the plaintiff in CS No. 213 of 2018 has relied upon 2007 

Volume 6 Supreme Court Cases page 420 (R.N. Jadi & Brothers & 

Ors. v. Subhash Chandra), 2008 Volume 11 Supreme Court Cases 

page 769 (Zolba v. Keshao & Ors.), All India Reporter 1957 

Supreme Court 912 (State of U.P. v. Manbodhan Lal Srivastava), All 

India Reporter 1955 Supreme Court 233 (Hari Vishnu Kamath v. 

Syed Ahmad Ishaque & Ors.), All India Reporter 2010 Supreme 

Court 2261 (Shivjee Singh v. Nagendra Tiwary & Ors.), All India 

Reporter 1954 Calcutta page 49 (Ajit Kumar Sen & Anr. v. State of 

West Bengal & Ors.), All India Reporter 1991 Kerala page 240 (The 

Food Inspector, Cannanore Municipality, Cannanore v. M. Gopalan), 

All India Reporter 2005 Patna page 136 (Smt. Sunita Devi & Ors. v. 

Abdhesh Kumar Sinha alias Kamleshwari Pd. Sinha & Ors.), All 

India Reporter 1978 Supreme Court page 1351 (Smt. Lila Gupta v. 
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Laxmi Narain & Ors.), All India Reporter 1980 Supreme Court page 

303 (Sharif-ud-Din v. Abdul Gani Lone), All India Reporter 1989 

Supreme Court page 2206 (Owners and Parties interested in M.V. 

“Vali Pero” v. Fernandeo Lopez & Ors.), 2018 Volume 2 Supreme 

Court Cases page 674 (Macquarie Bank Limited v. Shilpi Cable 

Technologies Limited), 2005 Volume 6 Supreme Court Cases page 

344 (Salem Advocate Bar Association, Tamil Nadu v. Union of 

India), 2018 SCC Online (Calcutta) page 5606 (Srei Infrastructure 

Finance Limited v. Candor Gurgaon two Developers and Projects 

Pvt. Ltd.), 2018 Volume 9 Supreme Court Cases page 472 (State of 

Bihar & Ors. v. Bihar Rajya Bhumi Vikas Bank Samiti). 

11. Referring to Section 12A of the Act of 2015, learned Advocate for the 

plaintiff in CS No. 213 of 2018 has submitted that, unlike the provisions 

of Section 80 of the Code of Civil Procedure, 1908, Section 12A of the Act 

of 2015 does not provide that leave has to be obtained from the Court. 

He has contrasted the provisions of Section 80 of the Code of Civil 

Procedure, 1908 with that of Section 12A of the Act of 2015 and 

submitted that, Section 12A of the Act of 2015 not expressly providing 

for leave to be obtained and significantly not providing for the 

consequence of the failure to obtain leave under Section 12A of the Act of 
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2015, assuming that such leave is required to be obtained, then the only 

possible inference is that the provisions of Section 12A is not mandatory. 

No leave under Section 12A of the Act of 2015 is required when a plaintiff 

did not undertake a pre-institution mediation and that non-obtaining of 

such leave is not fatal to the suit instituted.  

12. In reply, learned Senior Advocate appearing for the first defendant 

in CS No. 213 of 2018 has submitted that, the provisions of Section 12A 

of the Act of 2015 are mandatory. He has submitted that, the Central 

Government has designated the authority for the purpose of pre-

institution mediation by the notification dated July 3, 2018. The 

intention of the Act of 2015 is to expedite resolution of disputes. Such 

resolution need not be through courts. The Act of 2015 has created an 

opportunity to the parties to settle their disputes by way of mediation 

prior to approaching the Court.  

13. Learned Senior Advocate appearing for the first defendant in CS No. 

213 of 2018 has submitted that, the provisions of Commercial Courts 

(Pre-institution Mediation and Settlement) Rules, 2018 and particularly 

Rule 3(1) thereof do not dilute the mandatory nature of Section 12A of 

the Act of 2015. The word ‘may’ used in the Rules of 2018 governs the 

manner in which an application to the designated authority can be 
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made. An application can be made either online or by post or by hand. 

The word ‘may’ used in Rule 3 of the Rules of 2018 cannot be construed 

to mean that a party may apply for pre-institution mediation. In any 

event, rules framed under a statute cannot override the statute. In 

support of such contentions, he has relied upon 1984 Volume 2 

Supreme Court Cases page 50 (Babaji Kondaji Garad v. Nasik 

Merchants Co-operative Bank Ltd. Nasik). 

14. In support of the contention that, the provisions of Section 12A of 

the Act of 2015 is mandatory and that compliance thereof are required 

for a valid institution of a suit learned Senior Advocate appearing for the 

first defendant in CS No. 213 of 2018 has relied upon 2011 SCC Online 

4325 (Cal.) (Port Blair v. Airport Authority of India), 2012 Volume 

13 Supreme Court Cases page 538 (Chaluvegowda v. State) and 

1970 Volume 3 Supreme Court Cases page 716 (Gangappa 

Gurupadappa Guwad v. Rachawwa). 

15. In CS No.136 of 2020, the defendant No. 1 has applied for rejection 

of the plaint and stay of proceedings of the suit. 

16. Learned advocate appearing for the defendant No. 1 has submitted 

that, the disputes involved in CS No. 136 of 2020 cannot be said to be 

commercial disputes within the meaning of section 2 (1) (c) of the Act of 
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2015. He has referred to the pleadings of the plaint. He has drawn the 

attention of the Court to the prayers of the plaint. He has submitted that, 

the Specified Value under the Act of 2015 is now at Rupees 3 lakhs. The 

suit has been filed in the year 2021, when the Specified Value for 

commercial suits stood at Rupees 3 lakhs. He has referred to the 

agreement between the parties as relied upon by the plaintiff in the suit. 

According to him, the suit property has been used exclusively for 

commercial purposes and therefore the suit is in respect of a dispute 

which is a commercial dispute within the meaning of the Act of 2015. He 

has relied upon 2019 SCC Online SC 1311 (Ambalal Sarabhai 

Enterprises Ltd versus K S Infraspace LLP and another) in support 

of the contention that, the present suit is a suit involving a commercial 

dispute within the meaning of the Act of 2015. 

17. Learned advocate appearing for the defendant No. 1 in CS No.136 of 

2020 has submitted that, on return of a plaint under Order VII Rule 10 

of the Code of Civil Procedure 1908 and on the returned plaint being 

presented before the competent court, such date of presentation is the 

date of commencement of the fresh suit. The latter suit cannot be 

considered as a continuation of the earlier suit. In support of such 

contentions, he has relied upon 2014 Volume 1 Supreme Court Cases 
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648 (Oil and Natural Gas Corporation versus Modern Construction 

and Company). 

18. Relying upon All India Reporter 1963 Supreme Court 424 (Amar 

Nath Dogra versus Union of India) and All India Reporter 1984 

Supreme Court 1043 (Behari Chowdhary and another versus State 

of Bihar and others) learned advocate appearing for the defendant No. 1 

in CS No.136 of 2020 has submitted that, the provisions of section 12A 

of the Act of 2015 are mandatory. Section 12A is akin to section 80 of the 

Code of Civil Procedure 1908. According to him, a suit which does not 

satisfy the terms of section 12A of the Act of 2015 is liable to be 

dismissed. 

19. Learned senior advocate appearing for the plaintiff in CS No.136 of 

2020 has submitted that, the application under Order VII Rule 11 of the 

Code of Civil Procedure, 1908 made by the defendant No. 1 is not 

maintainable. He has relied upon Ambalal Sarabhai (supra) and All 

India Reporter 2016 Delhi 186 (Soni Dave versus Translation 

Industries Expositions Private Limited) in support of the contentions 

that, unless it is pleaded in the plaint, that the property with respect to 

which the suit has been filed is used exclusively in trade and commerce, 

it cannot be kept in the commercial division by labelling it as a 
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commercial dispute. He has contended that, the question as to whether 

the dispute arises out of an agreement relating to an immovable property 

used exclusively in trade and commerce is a mixed question of fact and 

law and cannot be decided on a demurrer. 

20. Referring to section 15 of the Act of 2015, learned senior advocate 

appearing for the plaintiff in CS No.136 of 2020 has submitted that, the 

court should exercise its jurisdiction thereunder in order to transfer the 

suit to the Commercial Division. According to him, unlike section 31 of 

the Recovery of Debts Due to Banks and Bankruptcy Act, 1993 section 

15 of the Act of 2015 has not used the word ‘pending prior’. According to 

him, section 15 of the Act of 2015 has application on all suits pending 

and is not restricted to suits pending prior to the act coming into force. 

Suits that have been filed both before and after the Act of 2015 coming 

into force should be transferred by using section 15 of the Act of 2015. 

He has relied upon 2016 SCC Online Bom 9019 (Hubtown Ltd. versus 

IDBI Trusteeship Services Ltd.) in support of such contentions. He has 

submitted that, although section 12 A of the Act of 2015 has been 

introduced after the judgement of Hubtown (supra) then also, the 

interpretation given thereunder should be applied. 
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21. Learned advocate appearing for the parties have drawn the 

attention of the court to the judgement and order dated February 22, 

2021 passed in C.O. No. 1678 of 2020 (M/s Dhanbad Fuels Ltd 

versus Union of India and others) and submitted that, on a transfer of 

a suit from the regular court to the commercial division, such a suit can 

be registered but not admitted till such time, the rigours of Section 12 A 

of the Act of 2015 have been complied with. 

22. Learned Senior Advocate for the petitioner appearing in IA GA No. 1 

of 2020 in AP No. 25 of 2016 has submitted that, there is interportability  

of suits and proceedings between the Ordinary Original Civil Jurisdiction 

of the High Court and the Commercial Division. According to him, 

irrespective of whether a suit is a regular suit or a commercial suit, a 

suit is filed before the Hon’ble High Court at Calcutta and is under the 

High Court’s Ordinary Original Civil Jurisdiction. According to him a 

filing in a Commercial Division of a High Court is done in the Ordinary 

Original Civil Jurisdiction of the Court. In terms of Section 2(1)(d) read 

with Section 4 of the Act of 2015, such a suit is then heard and disposed 

of by the Commercial Division of the Hon’ble Court. Therefore, if a suit is 

incorrectly filed as a civil suit before the regular bench, the recourse is to 

transfer such suit to the Commercial Division. According to him, such a 
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transfer is akin to a transfer from a bench not having a determination to 

the bench conferred with such determination by the Chief Justice. Since 

it is a transfer intra Court, the principles relating to Order VII Rule 10 of 

the Code of Civil Procedure, 1908 does not apply. Once a Court exercises 

powers, under Section 15 of the Act of 2015 and transfers the suit to the 

Commercial Division the provisions under Section 15(3) of the Act of 

2015 become applicable and the Commercial Division will ensure that all 

procedures that were not completed at the time of transfer are completed 

in relation to the suit. In addition to other procedural compliances such 

as those relates to the statement of truth, the compliance will also relate 

to Section 12A of the Act of 2015. Until such procedural requirements 

are completed with, the suit will be deemed to have been filed but not 

instituted and no further steps can be taken in the suit until such 

procedures are completed.  

23. Learned Senior Advocate appearing for the petitioner in IA GA No. 1 

of 2020 in AP No 25 of 2016 has submitted that, the Court should take 

into account that the dismissal of a suit on the ground that it has been 

filed in a Civil Court and not as a commercial suit will be harsh and 

imply loss of Court fees. Innocent clients may be unfairly penalized solely 

due to errors on the part of the lawyers. According to him, Section 12A of 
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the Act of 2015 is applicable only to institutions of suits and is not 

applicable to arbitration application.  

24. As the statement of objects and reasons of the Act of 2015 has 

stated, the Act of 2015 came into being to provide a mechanism for 

speedy disposal of high-value commercial disputes. According to the 

government high-value commercial disputes involve complex facts and 

questions of law. Therefore, the government has felt the need to provide 

for an independent mechanism for their early resolution. Early resolution 

of commercial dispute has been conceived to create a positive image to 

the investor world about the independent and responsive legal system of 

the country. The Act of 2015 has been brought about to accelerate 

economic growth, improve the international image of the Indian Justice 

delivery system and repose the faith of the investor world in the legal 

culture of the nation. 

25. The Act of 2015 has been divided into eight chapters. Chapter IIIA 

has been inserted to the Act of 2015 with retrospective effect from May 3, 

2018. This chapter contains Section 12A. In the facts of the present case, 

the Court has not been called upon to deal with the retrospective effect of 

Section 12A of the Act of 2015. Section 12A of the Act of 2015 is as 

follows:– 
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“12A. Pre-Institution Mediation and Settlement—(1) A suit, 

which does not contemplate any urgent interim relief under this 

Act, shall not be instituted unless the plaintiff exhausts the 

remedy of preinstitution mediation in accordance with such 

manner and procedure as may be prescribed by rules made by 

the Central Government.  

(2) The Central Government may, by notification, authorise the 

Authorities constituted under the Legal Services Authorities Act, 

1987 (39 of 1987), for the purposes of pre-institution mediation.  

(3) Notwithstanding anything contained in the Legal Services 

Authorities Act, 1987 (39 of 1987), the Authority authorised by 

the Central Government under sub-section (2) shall complete 

the process of mediation within a period of three months from 

the date of application made by the plaintiff under sub-section 

(1).” 

26. In addition to the provisions of Section 12A of the Act of 2015, the 

provisions of Section 15 and Section 21 of the Act of 2015 have to be 

taken note of while deciding the crimes involved. Sections 15 and 21 of 

the Act of 2015 are as follows:- 

“15. Transfer of Pending cases.-(1) All suits and 

applications, including applications under the Arbitration and 

Conciliation Act, 1996 (26 of 1996), relating to a commercial 

dispute of Specified Value pending in a High Court where a 
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Commercial Division has been constituted, shall be 

transferred to the Commercial Division. 

(2) All suits and applications, including applications under 

the Arbitration and Conciliation Act, 1996 (26 of 1996), 

relating to a commercial dispute of specified Value pending in 

any civil court in any district or area in respect of which a 

Commercial Court has been constituted, shall be transferred 

to such Commercial Court: 

      Provided that no suit or application where the final 

judgment has been reserved by the Court prior to the 

constitution of the Commercial Division or the Commercial 

Court shall be transferred either under sub-section (1) or sub- 

section (2). 

(3)  Where any suit or application, including an application 

under the Arbitration and Conciliation Act, 1996 (26 of 1996), 

relating to a commercial dispute of Specified Value shall 

stand transferred to the Commercial Division or Commercial 

Court under sub- section (1) or sub-section(2), the provisions 

of this Act shall apply to those procedures that were not 

complete at the time of transfer. 

(4) The Commercial Division or Commercial Court, as the 

case may be, may hold case management hearings in respect 

of such transferred suit or application in order to prescribe 

new timelines or issue such further directions as may be 

necessary for a speedy and efficacious disposal of such suit 

or application in accordance [with Order XV-A] of the Code of 

Civil Procedure, 1908 (5 of 1908): 
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 Provided that the proviso to sub-rule (1) of rule 1 of Order 

V of the Code of Civil Procedure, 1908(5 of 1908) shall not 

apply to such transferred suit or application and the court 

may, in its discretion, prescribe a new time period within 

which the written statement shall be filed.  

(5) In the event that such suit or application is not 

transferred in the manner specified in sub-section (1),sub-

section (2) or sub-section (3), the Commercial Appellate 

Division of the High Court may, on the application of any of 

the parties to the suit, withdraw such suit or application from 

the court before which it is pending and transfer the same for 

trial or disposal to the Commercial Division or Commercial 

Court, as the case may be, having territorial jurisdiction over 

such suit, and such order of transfer shall be final and 

binding.”  

 

“21. Act to have overriding effect.— Save as otherwise 

provided, the provisions of this Act shall have effect, 

notwithstanding anything inconsistent therewith contained in 

any other law for the time being in force or in any instrument 

having effect by virtue of any law for the time being in force 

other than this Act.” 

27. The Act of 2015 has incorporated various amendments to the 

provisions of Code of Civil Procedure, 1908. It has incorporated 

amendments both in the substantive portion of the Code of Civil 

Procedure, 1908 as also in the procedural portions. On the substantive 
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portion, provisions of Section 26 and 35 have been amended. Provisions 

of Section 35A(2) of the Code of Civil Procedure, 1908 have been omitted. 

Section 35 of the Code of Civil Procedure, 1908 as amended by the Act of 

2015 has allowed the Court to impose costs on a party to a proceeding 

which involves a commercial dispute. Sub-Section (3) of Section 35 of the 

Code of Civil Procedure, 1908 as amended has allowed the Court, in 

making an order of payment of cost, to have regard to the circumstances, 

inter alia, whether any reasonable offer to settle was made by a party and 

unreasonably refused by the other party. 

28. Section 21 of the Act of 2015 has mandated that the provisions of 

the Act of 2015 shall have effect, notwithstanding anything inconsistent 

therewith contained in any other law for the time being in force or in any 

instrument having effect by virtue of any law for the time being in force 

other than the Act of 2015. User of the non obstantinate clause in 

Section 21 has bestowed overriding effect on the provisions of the Act of 

2015 unless otherwise provided in the Act of 2015. User of such non 

obstantinate clause has permitted the inference that, the intention of the 

legislature is that, the provisions of the Act of 2015 will have primacy in 

the field of resolution of commercial disputes. 
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29. In Ajit Kumar Sen & Ors. (supra), while considering the 

provisions of Section 45(3) of the Calcutta Municipal Act, 1923, the 

Calcutta High Court has expressed the view that the question whether a 

particular provision is imperative or directory is complex. There cannot 

be a hard and fast rule of general application. However, there are three 

fundamental tests which are often applied.  

30. The Supreme Court in Hari Vishnu Kamath (supra) has 

considered provisions of Article 329(b) of the Constitution. It has 

observed that, an enactment in form mandatory might in substance be 

directory. The use of the word ‘shall’ does not conclude the matter. 

However, the true intention of the legislature is the determining factor 

and that, whether a provision is mandatory or directory will depend upon 

the context. It has explained that, the distinction between a provision 

which is mandatory and one which is directory. It has observed that, 

while a provision which is mandatory must be strictly observed, in the 

case of a provision which is directory, it is sufficient that it is 

substantially complied with. 

31. The Supreme Court in Sharif-ud-Din (supra) has considered the 

provisions of Jammu & Kashmir Representation of People Act, 1957. It 

has held that, in order to find out the true character of the legislation, 
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that is, whether the legislation is mandatory or directory in nature, the 

Court has to ascertain the object which the provision of law in question 

is to subserve and the design and the context for which it is enacted. If 

the object of a law is to be defeated by non-compliance with it, then, 

such provision is to be regarded as mandatory, but when a provision of 

law relates to any performance of any public duty and the invalidation of 

any act done in disregard of that provision causes serious prejudice to 

those for whose benefit it is enacted and at the same time who have no 

control over the performance of the duty, such provision should be 

treated as a directory one. It has held that, where, a provision of law 

prescribes that a certain act has to be done in a particular manner by a 

person in order to acquire a right and which is coupled with another 

provision which confers an immunity on another when such act is not 

done in that manner, the former has to be regarded as a mandatory one. 

A procedural rule ordinarily should not be construed as mandatory if the 

defect in the act done in pursuance of it can be cured by permitting 

appropriate rectification to be carried out at a subsequent stage unless 

by according such permission to rectify the error later on, another rule 

would be contravened. Whenever a statute prescribes that a particular 

act is to be done in a particular manner and also lays down that failure 
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to comply with the said requirement leads to a specific consequence, 

such a requirement should be held to be mandatory. 

32. In Owners and Parties interested in M.V. “Vali Pero” (supra) the 

Supreme Court has considered the Calcutta High Court Rules. It has 

held that, the defect of not taking the signature of the witness on the 

deposition was not fatal to the reception of the deposition in the 

evidence. It has observed that, Rules of procedure are not by themselves 

an end but the means to achieve the ends of justice. Construction of the 

Rule of procedure which permits justice and prevents miscarriage by 

enabling the Court to do justice in myriad situation, all of which cannot 

be envisaged, acting within the limits of the permissible construction, 

must be preferred to that which is rigid and negatives the cause of 

justice. 

33. The Supreme Court in Chandrika Prasad Yadav (supra) has 

observed that, the question as to whether a statute is directory or 

mandatory would not depend upon the phraseology used. The principle 

as regards the nature of the statute must be determined having regard to 

the purpose and object to the statute seeks to achieve. 

34. The Patna High Court in Smt. Sunita Devi & Ors. (supra) has 

held that, the provisions of Order VIII Rule 1 of the Code of Civil 
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Procedure, 1908 are not mandatory and that in exceptional cases, 

written statement can be accepted beyond the time limit prescribed by 

the Code of Civil Procedure, 1908. The Supreme Court in R.N. Jadi & 

Brothers & Ors. (supra), Salem Advocate Bar Association, Tamil 

Nadu (supra) and Zolba (supra) has considered the provisions of Order 

VIII Rule 1 of the Code of Civil Procedure, 1908 which limits the time 

period for filing a written statement by a defendant in a suit. In Salem 

Advocate Bar Association, Tamil Nadu (supra) the Supreme Court 

has held that, Order VIII Rule 1 and the proviso thereto are directory in 

character and not mandatory. Such view has been reiterated in R.N. 

Jadi & Brothers & Ors. (supra) and Zolba (supra). 

35. The Supreme Court in Manbodhan Lal Srivastava (supra) has 

observed that the use of the word ‘shall’ in a statute, though generally 

taken in a mandatory sense, does not necessarily mean that in every 

case it shall have effect that is to say that, unless the words of the 

statute punctiliously valid, the proceeding or the outcome of the 

proceeding would be invalid. It has observed that, Article 320(3)(c) is not 

mandatory. Irregularity in consultation with public service commission 

does not afford a public servant with cause of action in a Court of Law.  
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36. The Supreme Court in Shivjee Singh (supra) has considered 

Section 1 and Section 202(2) proviso of the Criminal Procedure Code, 

1973. It has held that, despite the use of the word ‘shall’, in Section 1 of 

the Criminal Procedure Code, 1973, it has to be treated as directory. It 

has held that, the proviso to Section 202(2) of the Criminal Procedure 

Code, 1973 is also not mandatory. The Supreme Court in Smt. Lila 

Gupta (supra) has considered the proviso to Section 15 of the Hindu 

Marriage Act, 1955 and held the same not to be mandatory.  

37. The Supreme Court in Macquarie Bank Limited (supra) has 

considered Section 9(3)(c) of the Insolvency and Bankruptcy Code and 

held that, the same to be a procedural provision and directory in nature. 

38. The Supreme Court in Bihar Rajya Bhumi Vikas Bank Samiti 

(supra) has considered the provisions of Section 34 of the Act of 

Arbitration and Conciliation Act, 1996 and held that, the views of the 

High Courts of Bombay and Calcutta represent the correct view. Candor 

Gurgaon two Developers and Projects Pvt. Ltd. (supra) of the Calcutta 

High Court has been noted therein. It has held that the vested right of a 

party to challenge the award under Section 34 cannot be taken away of a 

non-compliance of issuance of prior notice before filing of the arbitration 

petition. 
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39. The Full Bench of Kerala High Court in M. Gopalan (supra) while 

considering the provisions of Section 23 of the Prevention of Food 

Adulteration Act, 1954 and Rule 7(3) of the Prevention of Food 

Adulteration Rules, 1955 has held that Rule 7(3) of the Rules are 

directory in nature.  

40. In Ambalal Sarabhai Enterprises Limited (supra) the Supreme 

Court has considered the issue whether the transaction between the 

parties in the suit under consideration before the Supreme Court can be 

considered as a commercial dispute so as to enable the Commercial 

Court to entertain the suit. It has held, the literal and strict 

interpretation has to be applied while interpreting a particular statute or 

a provision. Adverting to the various provisions of the Act of 2015 it has 

held the Act of 2015 allows the Court to adopt a proactive approach in 

resolving a Commercial dispute. It has observed that. The intent of the 

legislature is to have a procedure which expedites the disposal of 

commercial disputes and thus create a positive environment for 

investment and development and make India an attractive place to do 

business. It has also held a purposive interpretation of the objects and 

reasons and the various amendments to the Code of Civil Procedure, 

1908 made by the Act of 2015 leaves no room for doubt that the 
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provisions of the Act of 2015 are to be strictly construed. The object shall 

be fulfilled only if the provisions of the Act of 2015 are and interpreted in 

a narrow sense and not hampered by the usual procedural delays 

plaguing the traditional legal system.  

41. In Dhanbad Fuels Limited (supra), the Court has considered an 

order passed by the Commercial Court rejecting an application under 

Order VII Rule 11 (d) of the Code of Civil Procedure, 1908 seeking 

dismissal of the suit in view of non compliance of Section 12A of the Act 

of 2015. In the facts of that case, the defendant in the suit filed an 

application under Order VII Rule 11(a) of the Code of Civil Procedure, 

1908 which was rejected. The defendant did not raise the issue of non 

compliance of Section 12A of the Act of 2015 therein. The subsequent 

application under Order VII Rule 11 (d) for rejection of the plaint on the 

ground of non compliance of section 12A of the Act of 2015 filed more 

than a year since institution of the suit was rejected by the Trial Court. 

In revision, the Court had directed reference to mediation and stay of the 

suit for limited period so as to allow the process of mediation to run its 

course. The Revisional Court had taken note of the fact that the suit was 

filed in August 2019, Standard Operating Procedure for Pre-institution 
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Mediation and Settlement was prescribed on December 11, 2020 and the 

panel for trained mediators was availed on January 27, 2020. 

42. The Bombay High Court in 2021 SCC Online Bom 195 (Ganga 

Taro Vazirani v. Deepak Raheja) has held that, Section 12A of the Act 

of 2015 is a procedural provision and if there is a substantial 

complaining the plaintiff cannot be non-suited.  

43. Section 12A of the Act of 2015 has been introduced to the Act of 

2015 by an amendment. It has been introduced to the Act of 2015 with 

retrospective effect from May 3, 2018. Sub-Section (1) of Section 12A of 

the Act of 2015 has required the plaintiff to exhaust the remedy of pre-

institution mediation to institute a suit which may fall within the purview 

of the Act of 2015. Sub-Section (2) of Section 12A has required the 

Central Government to authorise authorities constituted under the Legal 

Services Authority Act, 1987 for the purposes of pre-institution 

mediation. In exercise of powers conferred under Sub-Section (2) of 

Section 12A of the Act of 2015, the Central Government has by a 

notification dated July 3, 2018 published in the Gazette of India on July 

3, 2018, authorised the State Authority and the District Authority 

constituted under the Legal Services Authorities Act, 1987 for the 
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purposes of pre-institution mediation and settlement under Chapter IIIA 

of the Act of 2015, that is, Section 12A of the Act of 2015. 

44. Sub-Section (3) of Section 12A has prescribed a time limit of three 

months for the completion of the process of mediation. The first proviso 

to such Sub-Section has allowed the time limit to complete the process of 

mediation to be extended for a further period of two months, with the 

consent of parties. The second proviso to Sub-Section (3) has mandated 

that, the period during which the parties remained occupied with the 

pre-institution mediation, shall not be computed for the purpose of 

limitation under the Limitation Act, 1963. Sub-Section (4) of Section 12A 

of the Act of 2015 has required the parties to reduce the settlement, if 

any, arrived at with regard to the commercial dispute, into writing, and 

such settlement to be signed by the parties and the mediator. Sub-

Section (5) of Section 12A of the Act of 2015 has provided that, the 

settlement arrived at under the provisions of Section 12A of the Act of 

2015 shall have the same status and effect as if it is an arbitral award on 

agreed terms under Sub-Section (4) of Section 30 of the Arbitration and 

Conciliation Act, 1996. The settlement therefore can be enforced as an 

award. The award partakes the character of a decree by virtue of the 

legal fiction imbibed under the Act of 1996 in respect of an award.  
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45. The scheme of Section 12A of the Act of 2015 as has been amended 

is that, a commercial dispute must receive a pre-institution mediation. 

Such pre-institution mediation has to be completed within the time 

frame stipulated. In the event such pre-institution mediation results in a 

settlement, then such settlement will partake the character of an award 

necessarily inviting the application of the provisions of the Act of 1996 

along with all attendant rigors and benefits with regard to an award 

passed under the Act of 1996. Therefore, a pre-institution mediation, 

may result in an award which is enforceable as a decree of a Court 

within a maximum period of 5 months from the date of application for 

mediation made under Section 12A (1) of the Act of 2015. A regular suit, 

even under the rigours of the Act of 2015 may not attend finality within 

the maximum period of five months prescribed for completion of a pre-

institution mediation. The provisions for pre-institution mediation are 

therefore a mechanism which allows expeditious disposal of a 

commercial dispute between the parties. 

46. Section 12A (1) of the Act of 2015 has debarred a plaintiff from 

instituting a suit relating to a commercial dispute, without exhausting 

the remedy of pre-institution mediation, unless the plaintiff seeks urgent 

reliefs. The word ‘shall’ used in Section 12A (1) of the Act of 2015 has to 
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be considered in light of the Act of 2015 and the authorities cited at the 

bar. 

47. Whether a provision of any statute is mandatory or not depends 

upon various factors. Existence or user of the word ‘shall’ is not the sole 

determinative factor. User of such word usually denotes a mandatory 

nature to the provision. However there are instances where, the word 

‘shall’ has been read to be directory. In order to arrive at a conclusion as 

to whether or not, the provision of the statute is mandatory, the Court 

has to find out the object and purpose of the Act in question. The Court 

has to ascertain the object, design, purport and the context in which the 

provision of law was enacted. If the object of the Act would be defeated by 

non-compliance, then such statute has to be regarded as mandatory. If a 

provision of law prescribes that, for a person to acquire a right a certain 

act has to be done in a particular manner and it is coupled with another 

provision which confers a right on another when such act is not done in 

that manner, then it has to be regarded as a mandatory provision.  

48. Procedural law can be mandatory also. Section 69 of the Indian 

Partnership Act, 1932 is one of such instance which has been held to be 

mandatory by the Supreme Court in 1977 Volume 1 Supreme Court 

Cases 379 (Seth Loonkaran Sethiya & Ors. v. Mr. Ivan E. John & 
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Ors). The time to file written statement as prescribed by the Act of 2015 

by introducing amendments to the procedural part of the Code of Civil 

Procedure, 1908 has been held to be mandatory by the Supreme Court in 

2019 Volume 12 Supreme Court Cases 210 (SCG Contracts (India) 

Private Ltd. v. K.S. Chamankar Infrastructure Private Ltd. & Ors). 

Section 80 of the Code of Civil Procedure, 1908 which is a procedural 

provision has been held to be mandatory by Supreme Court in 1977 

Volume 1 Supreme Court Cases 257 (State of Maharashtra v. 

Chanderkant). In 2013 Volume 10 Supreme Court Cases 178 (State 

of Kerala v. Sudhir Kumar) the Supreme Court has held that, a suit 

filed without complying with Section 80(1) of the Code of Civil procedure, 

1908 cannot be regularised by filing an application under Section 80(2). 

49. Section 69 of the Partnership Act 1932 and Section 80 of the Code 

of Civil Procedure, 1908 prohibits institution of a suit without 

satisfaction of the parameters laid down therein. Both have been held to 

be procedural law but mandatory. Similarly, Section 12A of the Act of 

2015 has a prohibition on institution of a suit in the sate parameters. 

The prohibition or institution of a suit under Section 12A of the Act of 

2015 is of similar nature as that of the prohibition under Section 69 of 

the Indian Partnership Act, 1932 and Section 80 of the Code of Civil 
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Procedure 1908. In all three cases, the prohibition is absolute when the 

plaintiff fails to observe the modalities stipulated therein. Section 69 of 

the Indian Partnership Act, 1932 and Section 80 of the Code of Civil 

Procedure 1908 does not contemplate substantial compliance. On the 

same analogy Section 12A of the Act of 2015 should not do so also. Both 

Section 69 of the Indian Partnership Act, 1932 and Section 80 of the 

Code of Civil Procedure, 1908 non-suits a plaintiff if the stipulate 

parameters are complied with by the plaintiff. Section 12A of the Act of 

2019 stipulates the same result for the plaintiff on non-compliance. The 

consequence of non-adherence to Section 12A of the Act of 2015 renders 

the institution of the suit void in the same nature as that ofa breach of 

Section 69 of the Indian Partnership Act, 1932 and Section of 80 of the 

Code of Civil Procedure, 1908 affects a plaint. The pain of non 

compliance with Section 12A of the Act of 2015 for the plaintiff is getting 

non-suited. Being non-suited for non-compliance of statutory provisions 

is a concept not unknown to law.   

50. Ambalal Sarabhai Enterprises (supra) has laid down that, the 

provisions of the Act of 2015 has to be strictly construed. The 

construction and interpretation of the Act of 2015 has to be such that it 

fulfills the object of expeditious disposal of a commercial dispute. The 
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provisions of the Act of 2015 have to be interpreted in a narrow sense so 

that the procedural delays plaguing the traditional legal system are 

obviated. 

51. Section 12A of the Act of 2015 although being procedural in nature 

has a public purpose. The public purpose is to have commercial disputes 

within the meaning of the Act of 2015 disposed of expeditiously through 

mediation at the pre-institution stage. A mandatory pre-institution 

mediation will not only expedite the resolution of a commercial dispute 

within the meaning of the Act of 2015 on an amicable platform but will 

also facilitate and face up the time of a congested Commercial Division or 

a Commercial Court to devote time and energy to the disposal of the 

pending suits. Section 12A of the Act of 2015 if construed as mandatory 

achieves twin objects of expeditious disposal and freeing up time and 

space for the Court.  

52. The object of the Act of 2015 is to ensure expeditious and speedy 

disposal of a commercial dispute. Expedition and speed in disposing of a 

commercial dispute is attained, in the wisdom of the legislature, by a 

pre-institution mediation. Section 12A(1) of the Act of 2015 distinguishes 

suits filed under the Act of 2015 into two categories. It treats the two 

categories of suits differently. Suits are categorized into two on the basis 
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of need of the plaintiff to obtain urgent interim relief. One category is a 

suit where the plaintiff does not seek urgent interim relief. In such 

category Section 12A of the Act of 2015 debars the plaintiff from 

instituting a suit unless the plaintiff exhausts the remedy of pre-

institution mediation. The provisions of Sub-Section (1) of Section 12A of 

the Act of 2015 are such that, a plaintiff is obligated to approach the 

appropriate authority for a pre-institution mediation, unless he seeks 

urgent interim relief, in respect of a commercial dispute, to approach the 

Court for resolution of the commercial dispute. Section 12A of the Act of 

2015 prescribes an obligation on the plaintiff to undertake the pre-

institution mediation and vests a corresponding right on the defendant. 

The defendant enjoys the right of a pre-institution mediation and in the 

default of the plaintiff not going for pre-institution mediation, then 

having a suit against the defendant by such defaulting plaintiff, being 

barred by law. Failure of the plaintiff to exhaust pre-institution 

mediation, unless, he seeks urgent relief, in a commercial dispute, gives 

a corresponding right to the defendants to claim that, such suit could 

not have been instituted by the plaintiff. Such failure of the plaintiff will 

result in the dismissal of the suit if allowed to be instituted. The other 
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category of suits under Section 12A of the Act of 2015 is a suit where the 

plaintiff seeks urgent interim reliefs. 

53. The two categories of suits under Section 12A of the Act of 2015 are 

treated differently. In the category of suits where the plaintiff does not 

seek urgent interim relief, the plaintiff is statutorily required to exhaust 

pre-institution mediation, whereas a plaintiff seeking urgent interim 

relief is not required to do so. In a suit where the plaintiff does not seek 

urgent interim reliefs, limitation is extended or kept in abeyance, as one 

may perceive it, till the conclusion of the statutorily mandated period of 

mediation while in the other category no such benefit is extended.  

54. Given the nature of the language used in Section 12A of the Act of 

2015, and the two categories of suits being dealt with thereunder, and 

taking into consideration the distinction between ‘filing’ of a suit and its 

‘institution’ in my view, it requires the Court to apply its mind at the time 

of the suit being presented before it, as to whether the plaintiff in a suit 

which does not contemplate any urgent interim relief under the Act of 

2015 exhausted the remedy of pre-institution mediation in accordance 

with the manner and procedure prescribed or not. Sub-Section (1) of 

Section 12A of the Act of 2015 casts a duty upon the Court to ensure 

that a suit is instituted by a plaintiff in accordance with procedure laid 
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down therein. The duty is akin to a duty under Section 3 of the 

Limitation Act, 1963. A plaintiff may not undertake pre-institution 

mediation if the plaintiff is in a position to demonstrate that, the plaintiff 

requires urgent interim relief. In order to do so, the plaintiff has to 

approach the Court before which the suit is to be instituted and satisfy 

the Court that it needs to institute such suit without undertaking a pre-

institution mediation in view of the urgency claimed by the plaintiff.  

55. A civil Court has jurisdiction to try all suits of a civil nature, 

excepting suits of which their cognizance is either expressly or impliedly 

barred. Various statutes have either expressly or impliedly barred the 

jurisdiction of a Civil Court to try a suit of civil nature under section 9 of 

the Code of Civil Procedure, 1908. For instance such bar can be had at 

Section 18 of Recovery of debts due to Banks and Bankruptcy Act, 1993. 

The right of a litigant to approach a Civil Court to have suits of Civil 

nature adjudicated and decided is not unconditional. Section 9 of the 

Code of Civil Procedure, 1908 itself recognizes that such right is not 

unconditional. Such right can be abridged, regulated or taken away as 

the case may be. Section 12A of the Act of 2015 is a provision which 

regulates and affects the right of the plaintiff to approach a Court to try 

suits of a civil nature. Of Course, Section 12A of the Act of 2015 is in the 
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context of a commercial dispute to be tried by a Commercial Court or a 

Commercial Division of a High Court, as the case may be.  

56. It cannot be contended that, a plaintiff has an unconditional right 

to approach the Commercial Court or a Commercial Division of a High 

Court to have an issue involving a ‘commercial dispute’ within the 

meaning of the Act of 2015 decided by such Court without adhering to 

the provision of Section 12A of the Act of 2015. The right to approach 

such Court is regulated by Section 12A of the Act of 2015. The regulation 

in place is such that it expedites resolution of the commercial dispute.  

57. Section 12 A of the Act of 2015 has entered the statute book with 

retrospective effect from May 3, 2018. It has been introduced to the Act 

of 2015 by the Amendment Act of 2018. The Amendment Act of 2018 has 

been published in the Gazette of India on August 21, 2018. The Act of 

2015 has come into force on October 23, 2015. The Act of 2015 has been 

published in the Gazette of India on January 1, 2016. 

58. Between the periods October 23, 2015 when the Act of 2015 had 

come into retrospective effect till January 1, 2016, when the Amendment 

Act of 2018 was published, the public was not aware that a plaintiff was 

required to undertake a pre-institution mediation in respect of a 
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commercial dispute of the Specified Value. In my view, suits involving a 

commercial dispute of the Specified Value instituted before the 

Commercial Division without pre-institution mediation till January 1, 

2016 cannot be faulted on the touchstone of failure to undertake a pre-

institution mediation in terms of section 12 A of the Act of 2015 simply 

on the ground that the public was not aware of the requirement to do so 

till January 1, 2016. 

59. For the period therefore from October 23, 2015 till January 1, 2016, 

a plaintiff was not aware of the provisions of Section 12 A of the Act of 

2015 for such plaintiff to comply therewith. There is one more period to 

which, the plaintiff cannot be faulted for not undertaking a pre-

institution mediation. It is the period from January 1, 2016 till December 

11, 2020 being the date when the manner and procedure for the pre-

institution mediation had been prescribed by the rules made by the 

central government. The same would include the availability of requisite 

infrastructure for pre-institution mediation as also availability of trained 

mediators. Once the procedure has been prescribed by the rules of the 

central government and the requisite infrastructure to undertake a pre-

institution mediation is in place, a plaintiff cannot claim that, Section 12 

A of the Act of 2015 is directory and not mandatory, when such plaintiff 
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is not seeking any urgent interim relief. Therefore, for the period from 

October 23, 2015 till December 11, 2020 a plaintiff cannot be faulted for 

not undertaking pre-institution mediation under Section 12A of the Act 

of 2015 where the plaintiff is not seeking any urgent interim relief as the 

requisite infrastructure to do so was not in place. 

60. In view of the discussions above, the first issue is answered by 

holding that section 12A of the Act of 2015 is mandatory. In respect of 

suits filed upto December 11, 2020 the plaintiff cannot be non-suited for 

non-compliance as the requisite infrastructure under Section 12A was 

not notified. 

61. Section 12A has been introduced to the statute with retrospective 

effect from May 3, 2018. Therefore, a plaintiff not seeking urgent interim 

relief has to exhaust the remedy of pre-institution mediation in terms of 

the procedure as prescribed by the rules made by the Central 

Government. Section 15 has provided for transfer of pending cases. 

Section 15 has dealt with both suits as well as arbitration applications. 

Under Sub-section (1) of Section 15 of the Act of 2015, all suits and 

applications, including application under the Arbitration and 

Conciliation Act, 1996 relating to a commercial dispute of the Specified 

Value pending in a High Court where a Commercial Division has been 
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constituted, shall be transferred to the Commercial Division of such High 

Court. Sub-section (2) of Section 15 has provided for transfer of pending 

suit and application, including applications under the Act of 1996 

relating to a commercial dispute to a Commercial Court that has been 

constituted for such purpose. The proviso to Sub-section (2) of Section 

15 has stipulated that no suit or application of which the final judgement 

has been reserved by the Court prior to the constitution of the 

Commercial Division for the Commercial Court shall be transferred 

under Sub-section (1) or Sub-section (2). Sub-section (5) of Section 15 

has provided that in the event, a suit or an application has not been 

transferred in terms of Sub-section (1) or Sub-section (2) or Sub-section 

(3), the Commercial Appellate Division of the High Court may, on the 

application of any of the parties to the suit, withdraw such suit or 

application from the Court before which it is pending and transfer the 

same for trial or disposal to the Commercial Division or the Commercial 

Court as the case may be. 

62.  The transfer provisions of pending suits and applications as has 

been incorporated in Section 15 of the Act of 2015, allows two methods 

of transfer of the pending suits and applications. One method of transfer 

is a transfer contemplated under Sub-section (1), (2) and (3) of Section 15 
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by which, the Court in seisin of the suit or application transfers such 

suit or application on a finding that, the dispute involved is a commercial 

dispute within the meaning of the Act of 2015 and is of Specified Value. 

The other mode of transfer is on an application of a party to the 

Commercial Appellate Division of the High Court. 

63. Section 15 of the Act of 2015 has to be read along with Sections 6 

and 7 of the Act of 2015. 

64.  Sections 6 and 7 of the Act of 2015 are as follows:- 

 

  “6. Jurisdiction of Commercial Court.—The 

Commercial Court shall have jurisdiction to try all suits and 

applications relating to a commercial dispute of a Specified 

Value arising out of the entire territory of the State over which 

it has been vested territorial jurisdiction. Explanation.––For 

the purposes of this section, a commercial dispute shall be 

considered to arise out of the entire territory of the State over 

which a Commercial Court has been vested jurisdiction, if the 

suit or application relating to such commercial dispute has 

been instituted as per the provisions of sections 16 to 20 of 

the Code of Civil Procedure, 1908 (5 of 1908). 7. Jurisdiction 

of Commercial Divisions of High Courts.—All suits and 

applications relating to commercial disputes of a Specified 

Value filed in a High Court having ordinary original civil 

jurisdiction shall be heard and disposed of by the Commercial 
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Division of that High Court: Provided that all suits and 

applications relating to commercial disputes, stipulated by an 

Act to lie in a court not inferior to a District Court, and filed or 

pending on the original side of the High Court, shall be heard 

and disposed of by the Commercial Division of the High Court: 

Provided further that all suits and applications transferred to 

the High Court by virtue of sub-section (4) of section 22 of the 

Designs Act, 2000 (16 of 2000) or section 104 of the Patents 

Act, 1970 (39 of 1970) shall be heard and disposed of by the 

Commercial Division of the High Court in all the areas over 

which the High Court exercises ordinary original civil 

jurisdiction.” 

 

65. Sections 6 and 7 of the Act of 2015 have vested the Commercial 

Court and the Commercial Division of a High Court with jurisdiction to 

try all suits and applications relating to a commercial dispute of 

Specified Value. Under Section 7 of the Act of 2015, all suits and 

applications relating to commercial disputes of a Specified Value filed in 

a High Court having Ordinary Original Civil Jurisdiction shall be heard 

and disposed of by the Commercial Division of the High Court. The two 

provisos to Section 7 of the Act of 2015 are not material in the instant 

matters. 

66. It has been contended that, by virtue of the language used in 

Section 6 and 7 of the Act of 2015 suits and applications before a High 
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Court having an Ordinary Original Civil Jurisdiction, are required to be 

filed in such jurisdiction and be heard and disposed of by the 

Commercial Division of such High Court. In other words, it has been 

contended that, a suit, although may involve a commercial dispute, will 

be filed in the Ordinary Original Civil Jurisdiction of this Hon’ble Court 

but the same has to be heard and decided by the Commercial Division. It 

has been contended that, the suits so filed are interportable between the 

Ordinary Original Civil Jurisdiction and the Commercial Division. A 

Court in the Ordinary Original Civil Jurisdiction on finding that the suit 

involves a commercial dispute within the meaning of the Act of 2015 

must transfer it to the Commercial Division without anything else and on 

the transfer the Commercial Division will proceed to hear and dispose of 

it as if the suit was instituted in the Commercial Division. Such 

contentions, however, cannot be accepted. 

67. All High Courts in India do not have Ordinary Original Civil 

Jurisdiction. Section 7 of the Act of 2015 governs such of the High 

Courts who have Ordinary Original Civil Jurisdiction. It is in such 

context that the word ‘filed’ used in Section 7 of the Act of 2015 has to be 

understood. In any event, a suit after ‘filing’ has to be ‘presented’ before 

an appropriate person for it to be duly ‘instituted’. The distinction 
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between filing and institution has been recognised in Bihari 

Chowdhurry and Anr. (supra). 

68. Section 15 is attracted to only such suits and applications which 

involve a commercial dispute as defined under the Act of 2015 and is of 

the Specified Value, again as notified under the Act of 2015. These twin 

parameters have to be satisfied for Section 15 to apply. Section 15 of the 

Act of 2015 is not an open ended provision for transfer of all suits and 

applications satisfying the twin tests, for eternity.  

69. Section 15 has a terminus by reason of the user of the word 

“pending”. The terminus is the date when the Specified Value is notified. 

The terminus shifts with the reworking of the Specified Value. In other 

words, in a given case, if the authorities issue a notification stipulating 

that the Specified Value under the Act of 2015 would be Rs. 3 lakhs 

then, all suits and applications relating to a commercial dispute of such 

Specified Value pending in a High Court where there is a Commercial 

Division and in any Civil Court in respect of which a Commercial Court 

has been constituted, shall be transferred to the Commercial Division or 

the Commercial Court as the case may be.  
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70. All High Courts in India do not have Ordinary Original Civil 

Jurisdiction. Sub-section (1) of Section 15 of the Act of 2015 relates to 

and governs such of the High Courts that have Ordinary Original Civil 

Jurisdiction. In the High Courts in India having Ordinary Original Civil 

Jurisdiction, the Act of 2015 culls out a Commercial Division for them. 

The Act of 2015 has stipulated the matters which such Commercial 

Division is required to deal with. The Act of 2015 has not vested any 

Original Jurisdiction to a High Court which does not have it prior to the 

Act of 2015 coming into effect. The Act of 2015 has only specified the 

suits and applications which are to be dealt with in the Commercial 

Division of a High Court which has Ordinary Original Civil Jurisdiction. 

Section 7 of the Act of 2015 has to be construed and understood in such 

context.  

71. Section 15 has required the transfer of pending suits and 

applications relating to a commercial dispute of the Specified Value to 

the Commercial Division of a High Court. Section 12A of the Act of 2015 

has stipulated a pre-institution mediation. Reading the three sections 

namely Sections 7, 12A and 15 together and interpreting the three 

sections in the strict and narrow sense as Ambalal Sarabhai (supra) 

has required a Court to give a narrow and strict interpretation to the 
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provisions of the Act of 2015, then, it cannot be said that, there is 

interportability between the Ordinary Original Civil Jurisdiction of a High 

Court and the Commercial Division of such High Court. A suit which has 

been filed subsequent to the notification of the Specified Value in the 

Ordinary Original Civil Jurisdiction of the High Court cannot be 

transferred to the Commercial Division of the High Court by virtue of 

Section 15(1) of the Act of 2015. A suit filed subsequent to the 

notification of the Specified Value in the Ordinary Civil Jurisdiction of a 

High Court having a Commercial Division cannot be said to be a 

“pending” suit within the meaning of Section 15(1) of the Act of 2015. 

The moment a suit is not “pending” in terms of Section 15(1) of the Act of 

2015, the same cannot be transferred to the Commercial Division by 

virtue of Section 15(1) of the Act of 2015. Whether or not such a suit can 

be transferred under Section 15(5) of the Act of 2015 has not fallen for 

consideration and therefore, such issue is not answered. 

72. Section 15 cannot be considered open ended as done in Hubtown 

(supra) in view of the provisions of Section 12A requiring a pre-

institution mediation for a suit involving a commercial dispute. Hubtown 

(supra) has been rendered prior to the coming into effect of Section 12A 

of the Act of 2015. Subsequent to the introduction of Section 12A reading 
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Section 15 as open ended would render Section 12A otiose.  If section 15 

is considered open ended then, in a given situation a plaintiff can file a 

suit involving a commercial dispute not in the Commercial Division to 

have it transferred subsequently thereto and thereby not comply with 

Section 12 A. 

73. Despite the absence of power under Section 15(1) of the Act of 2015 

to transfer a suit relating to a commercial dispute of a Specified Value 

filed in the Ordinary Original Civil Jurisdiction of the High Court, having 

a Commercial Division, to the Commercial Division of such High Court, 

after such suit being filed subsequently to the specification of the 

Specified Value, the Court has powers under Order VII Rule 10 of the 

Code of Civil Procedure, 1908 to deal with the same. Power under Order 

VII Rule 10 of the Code of Civil Procedure 1908 stands regulated by 

Section 15(1) of the Act of 2015 so far as pending suits relating to a 

commercial dispute of the Specified Value in the Ordinary Original Civil 

Jurisdiction of the High Court. Once the suit has been filed beyond date 

of the notification of the Specified Value, Order VII Rule 10 of the Code of 

Civil Procedure, 1908, governs the field. 

74. In exercise of powers under Order VII Rule 10 of the Code of Civil 

Procedure, 1908, the Court has to return the plaint to be filed before the 
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Court having jurisdiction. In the case of a suit relating to a commercial 

dispute of the Specified Value filed in the Ordinary Original Civil 

Jurisdiction of the High Court having a Commercial Division, filed 

beyond the date of notification of the Specified Value, the plaint of such a 

suit must be returned to the plaintiffs for presentation before the 

appropriate Court, in exercise of powers under Order VII Rule 10 of the 

Code of Civil Procedure, 1908. Once the same is done, the plaintiff in 

such a suit has to file the plaint of such suit in the same High Court but 

in the Commercial Division of such High Court. Once the same is done, 

the question of operation of Section 12A of the Act of 2015 will arise. 

75. There is a distinction between filing and institution of a suit. This 

distinction has been noticed in Bihari Chowdhurry and Anr. (supra) 

where the Supreme Court has considered the provisions of Section 80 of 

the Code of Civil Procedure, 1908. In the context of Section 80 of the 

Code of Civil Procedure, 1908 the Supreme Court has held that, a suit 

against the Government/Government officer, to which the requirement of 

a prior notice under Section 80 of the Code of Civil Procedure, 1908 is 

attracted cannot be validly instituted until the expiration of the period of 

two months next after the notice in writing has been delivered to the 

authorities concerned in the manner prescribed in Section 80 and if filed 
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before the expiry of such period, the suit has to be dismissed as not 

maintainable.  

76. A suit transferred under the provisions of Section 15 of the Act of 

2015 has to be considered as the continuation of the old suit now to be 

tried either in the Commercial Division or in the Commercial Court as 

the case may be. However, a suit involving a commercial dispute and of 

the Specified Value filed subsequent to the notification of the Specified 

Value has to be transferred to the Commercial Court or the Commercial 

Division as the case may be under the provisions of Order VII Rule 11 of 

the Code of Civil Procedure, 1908. Such suit when presented before the 

Commercial Court or the Commercial Division has to be treated as a 

fresh suit in view of the ratio laid down in Modern Construction and 

company (supra). 

77. The second to the fourth issues that have fallen for consideration 

can be answered in the manner following: – 

(A) Suits involving a commercial dispute filed in the Ordinary Original 

Civil Jurisdiction subsequent to the date of the notification of the 

Specified Value are not maintainable in such jurisdiction in view of 

provisions of section 7 of the Act of 2015. 
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(B) In the event, in a suit governed by scenario (A) above, the plaintiff 

applies for transfer, the same can be granted under Order VII Rule 10 of 

the Code of Civil Procedure, 1908 

(C) On an order under Order VII Rule 10 of the Code of Civil Procedure, 

1908 being passed, the plaint has to be returned to the plaintiff to be 

filed before the appropriate forum. 

(D) The rigors of Section 12 A of the Act of 2015 will apply to the suit 

returned under Order VII Rule 10 of the Code of Civil Procedure, 1908 for 

it to be instituted before the Commercial Division on its presentation. 

78. The Act of 2015 has not provided for any transfer of a suit filed in 

the Commercial Division to any other Court in the event a suit is found 

to be incorrectly filed in the Commercial Division. Thus in my view such 

suit has to be dealt with under Order VII Rule 11 or Order VII of Rule 10 

as the case may be. The fifth and the sixth issues that have been raised 

herein are answered accordingly. 

79. So far as proceedings governed by the Arbitration and Conciliation 

Act, 1996 involving a ‘commercial dispute’ within the meaning of the Act 

of 2015 are concerned they would be guided by Section 15 of the Act of 

2015 for filing upto the notification of the Specified Value. Filings in the 
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Courts other than Commercial Division would mean that such filings 

have to be transferred under Order VII Rule 10 of the Code of Civil 

Procedure, 1908 is such Court is invited by any of the parties to the 

proceeding to do so or dismiss it under Order VII Rule 11 of the Code of 

Civil Procedure, 1908. In the case of a proceeding under the Act of 1996 

the rigors of Section 12 A of the Act of 2015 are not attracted. The 

seventh issue that has been raised is answered accordingly.  

80. In the CS No. 213 of 2018, the plaintiff has a money claim as 

against the defendants. According to the plaintiff, the defendants along 

with other owners of an immovable property had entered into a 

development agreement with a developer. The defendants had offered the 

plaintiff sale of an apartment measuring about 2,870 square feet on the 

32nd floor of the proposed building including a servant quarter and two 

car parking spaces for the total sum of Rs. 2,47,88,700/-. The plaintiffs 

had from time to time advanced a sum of Rs. 1,73,52,092/- to the 

defendants towards part consideration and part payment for the flat. The 

plaintiff and the defendants had entered into a Memorandum of 

Understanding dated July 3, 2013 with regard to the apartment 

proposed to be constructed at the property. The defendants had 

promised to commence construction within one year from the date of the 
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Memorandum of Understanding and complete the construction within 

four years from the date of sanction of the building plan by the 

appropriate authority. The defendants had failed to keep their 

commitments. Thereafter, the defendant No. 1 had informed the plaintiff 

that, the plaintiff will be entitled to an allotment of an apartment 

measuring 3,575 square feet on the 18th floor instead of an apartment 

measuring 2,870 square feet on the 32nd floor. The defendant No. 1 had 

also demanded increase in the total consideration to Rs. 3,24,05,090/-. 

The plaintiff had through its advocate’s letter dated February 5, 2018 

called upon the defendants to confirm the allotment of an apartment 

measuring 2,870 square feet on the 32nd floor. The defendant No. 1 had 

by its letter dated February 22, 2018 refuted such claim of the plaintiff. 

The plaintiff had by its letter dated February 23, 2018 called upon the 

defendants to return the consideration amount received by the 

defendants along with interest at the rate of 18% per annum. According 

to the plaintiff, it had advanced the sum of Rs. 1,73,52,092/- to the 

defendants which the defendants are liable to refund along with interest 

at the rate of 18% per annum. The defendants not having returned such 

sum, the plaintiff has filed the instant suit after obtaining leave under 

clause 12 of the Letters Patent, 1865. 
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81. In the CS No. 213 of 2018, the plaintiff has applied for decree and 

final judgment under Chapter XIII A of the Original Side Rules. The 

defendant No. 1 has applied for extension of time to file written 

statement. The defendant No. 1 has also applied by way of the present 

application for rejection of the plaint. 

82. It has been admitted at the bar in CS No. 213 of 2018 that, the 

subject matter of the suit involves a commercial dispute arising out of an 

agreement relating to an immovable property that the parties have used 

and are using exclusively in trade or commerce, within the meaning of 

Section 2 (1)(c)(vii) of the Act of 2015. 

83. CS No. 213 of 2018 had been instituted in October 2018 much 

prior to the requisite infrastructure under section 12 A of the Act of 2015 

being in place on December 11, 2020. The plaintiff in CS No. 213 of 2018 

therefore cannot be non-suited on such ground. IA No. G.A 4 of 2019 in 

CS No. 213 of 2018 is dismissed. The other pending application will 

appear in the list as adjourned motion 4 weeks hence. 

84. In CS No. 116 of 2019 the plaintiffs have sought to recover money 

lent and advanced, from the defendant. The plaintiffs have not 

established themselves to fall in any of the categories under Section 2 (1) 
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(c) of the Act of 2015. The disputes involved in the suit cannot be said to 

be a “commercial dispute” within the meaning of the Act of 2015. By  IA 

No. GA 4 of 2021 the plaintiffs have applied for transfer of the suit to the 

Ordinary Original Civil Jurisdiction of this Hon’ble Court. 

85. The Act of 2015 has no provision for transfer of a suit from the 

Commercial Division of the High Court to its Ordinary Original Civil 

Jurisdiction. However, the Commercial Division of the High Court can 

invoke Order VII Rule 10 of the Code of Civil Procedure, 1908 to deal 

with such a prayer. 

86. In such circumstances, IA No. GA 4 of 2021 in CS No. 116 of 2019 

is disposed of by directing the Department to return the plaint to the 

learned Advocate on Record for the plaintiff for presentation before the 

appropriate court. On return of the plaint, the Department will record CS 

No. 116 of 2019 as disposed of in the Commercial Division. The plaintiffs 

are at liberty to renew their prayer under Section 14 of the Limitation 

Act, 1963 before the appropriate Court. 

87. In IA No. G A 2 of 2020 in AP No. 25 of 2016 the petitioner has 

sought permission to assign five units covered in a Development 

Agreement dated December 28, 2007 registered through an agreement 
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dated March 30, 2009. The disputes involved between the parties will fall 

under Section 2 (1) (c) (vi) of the Act of 2015. The proceedings are 

pending since 2016. Therefore, it would be appropriate to invoke Section 

15 of the Act of 2015 and transfer IA No. G A 2 of 2020 in AP No. 25 of 

2016 to the Commercial division. Learned Advocate on Record for the 

petitioner is granted leave to incorporate the words “Commercial 

Division” in the cause title of the petition and affidavits on record. List 

the application in the Commercial Division 4 weeks hence. All other 

points raised by the parties are kept open. 

88. By the application being IA No. G A 2 of 2020 in E C 243 of 2017 

the petitioners have applied under Section 36 of the Act of 1996. It has 

been contended that, the prescription of Specified Value in the Act of 

2015 is of no consequence in dealing with an Arbitration proceeding 

under the Act of 1996. With respect, in an arbitration proceeding, the 

Court needs to decide as to whether a “commercial dispute” within the 

meaning of the Act of 2015 is involved or not and then whether the value 

of the dispute is of the Specified Value or not. In the facts of E C 243 of 

2017 a Shareholders Agreement is involved attracting Section 2 (1) (c) 

(xii) of the Act of 2015. IA No. G A 2 of 2020 in E C 243 of 2017 is 

therefore returned to the learned Advocate on Record for the petitioner 
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for filing before the appropriate forum. On return of the petition, the 

Department will treat IA No. GA 2 of 2020as disposed of. The petitioner 

also has the liberty not to press I A No. G A 2 of 2020 and file an 

application under Section 36 of the Act of 2015 on the self same cause of 

action in the Commercial Division. 

89. By way of IA No. GA 2 of 2021 in CS No. 136 of 2020, the defendant 

No. one has applied for rejection of the plaint. The defendant No. 1 has 

contended that, the dispute in the suit is a commercial dispute within 

the meaning of Section 2 (1) (c) (vii) of the Act of 2015. The plaintiff has 

filed CS No. 136 of 2024 seeking eviction of the defendant No. 1. The 

defendant No. 1 has contended that the agreement between the parties 

was a lease agreement relating to an immovable property in respect of 

which the defendant No. 1 was inducted as a tenant for commercial 

purpose. Since the defendant No. 1 has admitted the suit property to be 

in use for commercial purpose it would be appropriate to hold that the 

suit involves a commercial dispute within the meaning of Section 2 (1) (c) 

(vii) of the Act of 2015. The plaint of CS No. 136 of 2020 is therefore 

returned to the learned Advocate on Record of the plaintiff for 

presentation in the Commercial Division. On return of the plaint, the 

Department will treat CS No. 136 of 2020 as disposed of. The plaintiff 
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will be at liberty to avail of the benefits of Section 14 of the Limitation 

Act, 1963. 

90. CS No. 136 of 2020 having been instituted in November 2020, that 

is, prior to December 11, 2020 the question of non-suiting the plaintiff 

for non-compliance of Section 12A of the Act of 2015 on transfer of the 

suit to the Commercial Division does not arise. 

91. The petitioners in A P No. 223 of 2020 have applied under Section 

14 of the Act of 1996 for termination of the mandate of the Arbitrator in 

respect of a loan agreement. The respondent is a financer. The disputes 

come within Section 2 (1) (c) (i) of the Act of 2015. A P No. 223 of 2020 be 

returned to the learned Advocate on Record for the petitioner for filing 

before the appropriate forum. On return of the petition, the Department 

will treat A P No. 223 of 2020 as disposed of. The petitioner also has the 

liberty to not press A. P. No. 223 of 2020 and file a fresh on the self same 

cause of action before the Commercial Division. IA No. GA 1 of 2020 in A 

P No.223 of 2020 is disposed of accordingly.  

 

 

         [DEBANGSU BASAK,J.] 


