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Arindam Mukherijee, J.:-

1) The Appeal arises out of a judgement and order dated 22nd February,
2021 by which an application filed by the appellant under the provisions
of Section 34 of the Arbitration and Conciliation Act, 1996 (hereinafter
referred to as the said ‘Act’) was dismissed on the ground that the same

is barred by limitation.

Facts of the Case:

a) The appellant suffered an award made and published on 15tk
February, 2019 (hereinafter referred to as the said Award). The said
award was received by the appellant on 27th February, 2019. The
appellant on 18th June, 2019 filed an application for setting aside of
the said award under the provisions of Section 34 of the said Act
(hereinafter referred to as the said application) before the Court of the

Learned District Judge, at Alipore. The said application was filed on



b)

d)

the 112th day from the date of receipt of the award by the appellant.
The said application was therefore, filed beyond three months from
the date when the appellant received the said award but, within the
further period of 30 days available under Section 34(3) of the said Act
to make a setting aside application. The appellant therefor, made a
prayer for the said application to be entertained by condoning the
delay. The appellant cited reasons to demonstrate that it was
prevented by sufficient cause from making the application within
three months from the date of the receipt of the said award.

The said application was transferred from the Court of the Learned
District Judge, at Alipore to the Commercial Court at Alipore on 20tk
February, 2019 and was renumbered as Misc. Case (Arbitration)
Number 80 of 2020.

On or about 20th September, 2019 the respondent took out an
application being IA No. 111 of 2020 before the Commercial Court at
Alipore challenging its territorial jurisdiction of the said Court to
receive, entertain, try and adjudicate the said application.

By an order dated 15t October, 2020, the Commercial Court at
Alipore held that it had no territorial jurisdiction to receive, entertain
and try the said application and directed return of the said
application to the appellant for being filed before a Competent Court
of jurisdiction in Kolkata.

The appellant applied for certified copy of the order dated 15tk
October, 2020 on 17th October, 2020. The certified copy was made
available to the appellant on 20th October, 2020. The Commercial
Court at Alipore closed for the annual vacation on 20t October, 2020
and reopened on 17t November, 2020. The appellant received the
cause papers relating to the said application on 2274 December, 2020
and filed the same before this Court on the same day i.e., 22nd
December, 2020 when it was numbered as A.P. No.411 of 2020.

These facts as to the date of receipt of the award, date of filing of the
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said application before the Court of the Learned District Judge at
Alipore, its transfer to the Commercial Court, the order of return of
application and obtaining of certified copy, the period of annual
vacation, collection of cause papers and presentation of the said

application before this Court are not in dispute.

Submission of the Appellant:

i)

The appellant says that the said application was filed 22 days beyond
the three months’ period from the date of receipt of the award being
the time available for filing the said application. The delay of 22 days
can be condoned under the provisions of Section 34(3) of the said Act
if sufficient cause is shown which had prevented the appellant from
filing the said application within the three months time frame. The
appellant says that it has shown sufficient cause for which they were
prevented from filing the said application within three months’ time
period. This Court according to the appellants should be satisfied
with the explanation given for the delay and should entertain the said
application by condoning the delay.

The appellant further says that the physical return of the cause
papers pertaining to the application for being presented in a
Competent Court in Kolkata was not in its hand. It was for the
Learned Commercial Court and/or its Registry to make over the
cause papers for being filed in a Competent Court at Kolkata in terms
of the order dated 15t October, 2020. The appellant had received the
cause papers pertaining to the said application on 22rd December,
2020 and without any delay had filed the same before this Court on
the same day itself i.e., on 22rd December, 2020. Moreover, the Court
was closed between 20th October, 2020 and 17th November, 2020
according to the appellant, apart from the delay of 22 days in the
initial filing of the said application, there is no further delay in

presenting the application before this Court. The time spent between



18th June, 2019 till 22nd December, 2020 should be construed as the
time spent in prosecuting an application bona fide before a Court
having no jurisdiction. Since the appellant had no control over the
return of the cause papers pertaining to the said application, the time
period spent between 15th October, 2020 and 2274 December, 2020 is
not attributable to the appellant and should be added to the time
spent in proceeding before a Court without jurisdiction, bona fide and
the appellant should be given the benefit of Section 14 of the
Limitation Act, 1963. The appellant, therefor, submits that the
Learned Single Judge could not have dismissed the said application
only on the ground of delay in approaching this Court particularly
after the order of 15t October, 2020 without appreciating that delay
between 15th October, 2020 and 22nd December, 2020 was not within
the realms of the appellant. Admittedly an explanation has been
given for the initial delay of 22 days to show that the said delay
occurred as the appellant was prevented by sufficient cause. The
Learned Single Judge while dismissing the said application, has

however, not held the explanation given to be insufficient.

(iii) The appellant by referring to the judgement reported in 1999 (1) SCC
685 [Ram Ujarey vs. Union of India] submits that the limitation will
not run from the date of the order of the Commercial Court at Alipore
returning the said application i.e., 15th October, 2020 but will
commence from the date when the said application was actually
returned i.e., 22nd December, 2020. The appellant says that the said
application was filed before this Court on 22rd December, 2020 and
as such there was no delay which requires to be condoned by
applying the provisions of Section S5 of the Limitation Act, 1963. The
appellant then relies upon the judgment reported in 2008 (7) SCC
169 [Consolidated Engineering Enterprises vs. Principal

Secretary, Irrigation Department & Ors. ] to support its contention



(iv)

that Section 14 of the Limitation Act, 1963 is applicable to an
application under Section 34 of the said Act and the time spent in the
instant case between 18th June, 2019 i.e., the date when the said
application was filed before the Court of the Learned District Judge,
at Alipore and 22nd December, 2020 being the date when the cause
papers of the said application was physically made over to the
appellant for being presented to a Court of competent jurisdiction in
Kolkata should be excluded by applying provisions of Section 14 of
the Limitation Act, 1963 on the ground of having proceeded bona fide
before Courts having no jurisdiction. Appellant has also relied upon a
judgement reported in 2015 (7) SCC 58 [M.P. Steel Corporation vs.
Commissioner of Central Excise] on the issue of applying the
provisions of Section 14 of the Limitation Act, 1963 to the facts of the
instant case. Relying upon Consolidated Engineering (supra) and
M.P. Steel (supra) the appellant says that the parameters to be
considered for granting the benefits of Section 14 of the Limitation
Act, 1963 are fulfilled in the instant case and as such the appellant

should be given the benefit of Section 14 of the Limitation Act, 1963.

The appellant has also relied upon the judgement reported in 2001
(8) SCC 470 [Union of India vs. Popular Construction Co.] to
demonstrate that the appellant is not seeking to invoke the provisions
of Section 5 of the Limitation Act, 1963 in the instant case. The
appellant agrees that the correct proposition of law as per Popular
Construction (supra) that Section 5 has no application in case of an
application for setting aside of an award having been filed beyond
three months and the further thirty days as envisaged in Section 34
(3) of the said Act. According to the appellant Section 34(3) of the said
Act makes a provision in itself for condoning the delay if an
application for setting aside of an award is filed beyond three months

but before expiry of further thirty days therefrom. In the instant case,



V)

the appellant says that the said application was filed beyond three
months but before the expiry of further thirty days available to a
party. The delay of 22 days in filing the said application according to
the appellant can be condoned under the provisions of Section 34 (3)
of the said Act without applying the provisions of Section 5 of the
Limitation Act, 1963 as it is engrafted in such provision. The act of
condoning such delay does not therefor attract the embargo as laid

down in Popular Construction (supra) according to the appellant.

Referring to a judgment reported in 2019 (9) SCC 435 [Oriental
Insurance Co. Ltd. vs. Tejparas Associates and Exports Pvt. Ltd]
pointed out by us, the appellant submits that the presentation of the
said application before this Court should not be construed as a fresh
filing once it has been filed before the Court of Learned District Judge
at Alipore in view of the ratio laid down by the Hon’ble Supreme
Court in the said judgment. It is further submitted that the appellant
is entitled to the benefit of Section 14 of the Limitation Act, 1963 for
the period spent from 18t June, 2019 till 22nrd December, 2020 in
view of the ratio laid down in Ram Ujarey (supra), Consolidated
Engineering (supra) and M.P. Steel (supra). Over and above this, the
appellant says that, considering the ratio laid down in Oriental
Insurance (supra) the delay if any in re-filing can also be condoned.
In the case before the Hon’ble Supreme Court, in Oriental Insurance
(supra), the Jaipur Bench of the Rajasthan High Court after holding
that it did not have the territorial jurisdiction to receive, entertain
and try an application under Section 34 of the said Act directed
return of application and fixed a date for appearance before the
Jodhpur Bench of the Rajasthan High Court which according to the
Jaipur Bench was the Competent Court to receive, entertain and try
such application under Section 34 of the said Act. The delay in

presenting the application beyond the date fixed for appearance



(vi)

(vii)

before Jodhpur Bench of Rajasthan High Court was condoned by the
Hon’ble Supreme Court in Oriental Insurance (supra). Although
there is no delay in presenting the said application before this Court
on the cause papers returned by the appellant by Commercial Court
at Alipore in the instant case, the appellant says that any delay on
the part of the appellant in filing the application before this Court can

be condoned assuming without admitting that there was a delay.

The appellant further submits that the appellant is entitled to claim
exclusion of time period between 15t March, 2020 and 22rnd
December, 2020 by virtue of the judgement and order delivered by
the Hon’ble Supreme Court in Suo Moto Writ Petition Civil No. 3 of
2020 (In re: Cognizance for Extension of Limitation) for the
extension of limitation period due to pandemic prescribed by General

Law as well as Special Laws.

The appellant says that there being no delay in presenting the
application before this Court, the Learned Single Judge ought to have
condoned the delay of 22 days by accepting the explanation given by
the appellant and entertained the said application to be heard on

merits.

Submissions of the Respondent:

The respondent submits that Sections 4, 5 and 14 of the Limitation
Act, 1963 has no application to Section 34 of the said Act and there
can be no further extension of the maximum period of 120 days
allowed under Section 34 and relied on the following judgments:
e Union of India vs. Popular Construction :: 2001 8 SCC
470
e Simplex Infrastructure Ltd. Vs. Union of India :: 2019 2

SCC 45



According to the respondent the said application has been filed admittedly
beyond the permissible limit of three months from the date of receipt of
the award. Once such filing is held to be in a Court without jurisdiction,
the respondent says that the entire period between 18t June, 2019 and
22nd December, 2020 shall add up to the 22 days’ delay as the appellant is

not entitled to the benefits of Section 14 of the Limitation Act, 1963.

The natural corollary according to the respondent has to be that the said
application has been filed beyond 120 days being the outer limit for filing
a setting aside application under Section 34 of the said Act. Since an
application under Section 34 of the said Act being an original proceeding
and that the provisions of Section 5 of the Limitation Act, 1963 is not
applicable as held in Popular Construction (supra) the said application

has been rightly dismissed.

The respondent further complains that there is no explanation as to the
time spent between 15t October, 2020 and 2274 December, 2020 in the
said application which has been filed before this Court. In absence of such
explanation, this Court should not allow the appellant the benefit of

Section 14 of the Limitation Act, 1963.

It will also not appear from the records according to the respondent that
the conduct of the appellant was diligent in approaching the Commercial
Court at Alipore and/or its Registry to collect the cause papers of the said
application. It was for the appellant immediately after the order dated 15th
October, 2020 was passed directing return of the said application to
approach the Registry of the Commercial Court at Alipore with the prayer
for return of the cause papers. The information slip in this regard does not
show that the appellant had approached the Registry of the Commercial
Court at Alipore prior to 22rd December, 2020. The appellant is also not
otherwise entitled to the benefits of Section 14 of the Limitation Act, 1963

as the appellant’s conduct does not attract the parameters as laid down in



Consolidated Engineering (supra) and M.P. Steel (supra) for extending

such benefits.

i)

iii)

The respondent submits that when a plaint is filed in the wrong
Court, the time consumed between the passing of the order returning
the plaint and the filing of the plaint before the appropriate Court
cannot be excluded as an original proceeding like institution of a suit
cannot be deemed to have continued till it is filed before the
Competent Court. An application for setting aside should be
construed to be an original proceeding like the institution of the suit
and the same principle should apply. To support the aforesaid
contention the respondent relied upon the following judgments:
e Magbul Ahmed vs. Pratap Narayan Singh :: AIR 1935
Privy Council 85.
e Amarchand Inani vs. Union of India :: AIR 1973 SC 313.
The respondent further submitted that the orders passed by the
Hon’ble Supreme Court since 23 March, 2020 for exclusion of
limitation period due to pandemic relates to the “Period of Limitation”
which expires on or after 15th March, 2020 and does not apply to
cases where limitation period fell prior to 15t March, 2020 like in the
instant case when the limitation period came into operation in June,
2019. The respondent in this manner tries to distinguish the orders
passed in following cases:
e Suo Moto Writ Petition (Civil) No. (s) 3/2020 (In Re:
Cognizance for Extension of Limitation).
e Civil Appeal 3007-3008 of 2020 Sugafa Ahmed & Ors. vs.
Upper Assam Plywood Products Private Limited.
e GA 2 of 2020 in CS 245 of 2019 Siddha Real Estate
Development Private Limited vs. Girdhar Fiscal Services

Private Limited



e Civil Appeal 4085 of 2020 SS Group Pvt. Ltd. Vs. Aaditya
J. Garg

(iv) The respondent further submits that the appellant was required to
file an application under Order 7 Rule 10A (3) of the Code of Civil
Procedure, 1908 and having not done so is also not entitled to the
benefits of Section 14 of the Limitation Act, 1963 for excluding the
period between 18t June, 2019 and 22rd December, 2020. The
appellant in such a situation ought to have filed an appeal
challenging the order of return instead of presenting the said
application before this Court. In the instant case, the judgment of
Oriental Insurance (supra) is not applicable according to the
respondent as the appellant did not file any application under Order
7 Rule 10A (3) before the Court to fix the date of appearance in the
Competent Court wherein the said application had to be filed on
being returned and the respondent being put on notice. The
respondent for the same reason says that the filing of the said
application before this Court should be construed as fresh filing and
not re-filing of the case. It is also according to the respondent that the
filing of the said application before this Court should not be
construed as continuation of proceedings. The said case has no
application to the present case having regard inter alia to the fact
that in the said case the District Judge at Jaipur had fixed the date of

appearance before the District Judge at Jodhpur.

Appellant’s Reply:-

Since no new case apart from these cited before the Learned Single
Judge has been relied upon by the respondent, the appellant

reiterates its submission already made in course of its argument.

Findings:

a) Before we proceed to deal with the limitation aspect, we first need to

consider whether this Court has the territorial and the pecuniary
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jurisdiction to receive, entertain and try the said application
particularly in view of the order of the Commercial Court at Alipore
by which the appellant was directed to file the said application before
a Court of competent jurisdiction in Kolkata. It is apparent from the
records that the principal sum payable by the appellant to the
respondent under the said award is Rs.4,57,04,056/-. In addition
thereto the award provides for interest. It also appears that the
tender being the subject matter of the arbitration proceeding was
floated by the appellant from its office within the ordinary original
jurisdiction of this Court. The respondent carries on business from
within the ordinary original civil jurisdiction of this Court. The
respondent had put its offer from within the jurisdiction which was
accepted by the appellant also within the ordinary original civil
jurisdiction of this Court. The arbitration proceedings were also held
at Kolkata and the award has also been published at Kolkata.
Construing the provisions of Section 2 (1) (e) read with Sections 2 (7)
and 20 of the said Act, this Court has the territorial jurisdiction to
receive, entertain and try the said application. The venue of the
arbitration is at Kolkata. Considering Kolkata to be the seat of
arbitration chosen by the parties either specifically or by implication
and the award having been published in Kolkata this Court also has
the territorial jurisdiction to try and determine the said application.
Moreover, in view of the principal sum under the award, is Rs. 4, 57,
04,056/- and as such this Court also has the pecuniary jurisdiction
to receive, entertain and try the said application. Furthermore, in
view of the provisions of Section 10 of the Commercial Courts Act,
2015 this Court in its commercial division is competent to receive,
entertain, try and determine the said application. This Court is thus
the Court of competent jurisdiction at Kolkata to receive, entertain,

try and determine the said application.
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b) On the issue of limitation we find three different periods are involved

in the instant case. Firstly, the period of 22 days’ delay beyond the
three months’ period prescribed under Section 34 (3) of the said Act
in filing the said application. Secondly, the time spent between 18th
June, 2019 when the said application was initially filed in the Court
of the Learned District Judge, at Alipore and 15t October, 2020
when the said application was directed to be returned by the
Commercial Court at Alipore holding it has no territorial jurisdiction
after the said application stood transferred to the said Court. The
third part is between 15t October, 2020 when the Order for return of
the said application was made, and 2274 December, 2020 when the
cause papers were actually made over to the appellant and filed on
the same date before this Court.

In the instant case, the said application was filed 22 days beyond the
three months period available for filing an application for setting
aside of an award under the provisions of Section 34 of the said Act.
The said application was, however, filed within the period of 30 days
further available after expiry of the three months period. This delay of
22 days can be condoned if the Court is satisfied with the explanation
given for condoning the delay. For condoning this delay of 22 days as
in the instant case, the provisions of Section 5 of the Limitation Act,
1963 are not required to be applied. The power to condone the delay
as in the instant case is embedded in the provisions of Section 34 (3)
of the said Act. Thus, the judgment in Popular Construction (supra)
as cited by the respondent is not applicable to the facts of the instant
case though we fully agree with the ratio laid down therein that
Section S5 of the Limitation Act, 1963 has no manner of application
with regard to an application for setting aside of the award if the
same is filed beyond the three months and the further 30 days

available to an applicant.
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d)

e)

So far as the time spent between 18th June, 2019 and 15t October,
2020 is concerned, we find that the appellant is entitled to the
exclusion of the said time period as permitted under the provisions of
Section 14 of the Limitation Act, 1963 for having proceeded bona fide
before a Court without jurisdiction. We do not find any prima facie
evidence either from the records or adduced from the side of the
respondent which demonstrate that the act of filing the said
application by the appellant before the Court of the Learned District
Judge at Alipore or proceeding with the same before the Commercial
Court at Alipore on being transferred is not bona fide. Moreover, the
other parameters for extending the benefit of Section 14 of the
Limitation Act, 1963 as laid down in Consolidated Engineering
(supra) and M.P. Steel (supra) are also fulfilled in the instant case
which persuade us to hold that the time spent between 18th June,
2019 and 15t October, 2020 be excluded by applying the provisions

of Section 14 of the Limitation Act, 1963.

With regard to the period between 15t October, 2020 and 22nd
December, 2020 is concerned on a scrutiny of facts, we are of the
view that the delay, if any, caused for this period cannot be attributed
to the appellant. The physical return of the cause papers by the
Commercial Court at Alipore and/or its Registry to the appellant for
filing the same before the Court of competent jurisdiction in Kolkata
was not in the realms of the appellant. The order for return was made
on 15t October, 2020 within a day therefrom the appellant had
admittedly applied for the certified copy of the said order on 17tk
October, 2020. The certified copy of the said order was admittedly
made over to the appellant on 20th October, 2020. On the same day
i.e., 20th October, the Commercial Court at Alipore closed for the
annual vacation for the year 2020 and reopened only on 17th

November, 2020. The appellant therefor, cannot be hauled up for any

13



f)

g)

negligence or laches for the period between 15t October, 2020 and
17th November, 2020. The time period between 17t November, 2020
and 22nd December, 2020 is just over a month and cannot be
construed to be an abnormal delay particularly keeping in mind the
restrictive functioning of the Court and the Registry during the
pandemic. The appellant therefor, cannot be also accused of any
intentional delay or negligent conduct during this period. From the
available records it appears that the cause papers were returned to
the appellant on 22rd December, 2020. There is no other
endorsement in the information slip produced before the Learned
Single Judge and also relied before us. The respondent has also not
been able to show that the cause papers were ready for return prior
to 22nd December, 2020 but were not collected by the appellant. In
absence of any convincing material the appellant cannot be held to be
guilty of having committed intentional delay or laches.

Apart from the aforesaid factual basis on legal scope we are fortified
with the judgement in Ram Ujarey (supra) relied upon by the
appellant which holds that the limitation shall start not from the date
of the order directing return of the said application but from the date
when the cause papers relating to the said application was actually
made over to the appellant.

Assuming without admitting that there has been a delay on the part
of the appellant for the period between 15t October, 2020 and 22nd
December, 2020 such delay can also be condoned as held in Oriental
Insurance (supra). The case before the Hon’ble Supreme Court of
India in Oriental Insurance (supra) was even worse than the instant
case. In that case the Jaipur Bench of the Rajasthan High Court after
holding that it lacks jurisdiction in receiving, trying the determining
the application under Section 34 of the said Act had fixed a date for
appearance of the applicant therein before the Jodhpur Bench of
Rajasthan High Court. The applicant in that case did not appear on

14



h)

the fixed date but instead filed the application before the Jodhpur
Bench returned after a few days’ delay on the same being. The
Hon’ble Supreme Court of India even condoned such delay. In the
instant case, the Commercial Court at Alipore did not fix any date of
appearance of the appellant before any Court and the application has
been filed before this Court on the same date when the cause papers
were returned.

We also accept the proposition that the filing of the said application
before this Court has to be treated as re-filing instead of fresh filing
as laid down in Oriental Insurance (supra). Amarchand Inani (supra)
relied upon by the respondent to persuade us to hold that
presentation of the said application before this Court should be
construed as a fresh filing has no manner of application in the facts
of the instant case. In Amarchand Inani (supra) the suit was initially
filed beyond the period of limitation at the Court at Karnal. The delay
in filing a suit being an original proceeding cannot be condoned by
applying the provisions of Limitation Act, 1963 in view of the
stipulations in Section 3 thereof unless the plaintiff is entitled to an
exemption of the limitation period available to the plaintiff in law
which may be admission of liability, acknowledgement of debt of like
nature. The exemption claimed has to be also specifically pleaded
following the provisions of Order 7 rule 6 of the Code of Civil
Procedure, 1908. In the instant case, the said application has been
filed within the further 30 days’ period available to the appellant
beyond the 3 months’ period as envisaged under the provisions of
Section 34 (3) of the said Act. This delay unlike a delay in presenting
a plaint can be condoned even without any event extending the
period of limitation like those in case of a suit in view of the
provisions engrafted in Section 34 (3) of the said Act. So, the delay in
filing the said application cannot be equated with the delay in filing of
the suit in the case before the Hon’ble Supreme Court in Amarchand

15



Inani (supra). Relying on the facts of the case in Amarchand Inani
(supra) the Hon’ble Supreme Court of India refused to pass on the
benefit of Section 14 of the Limitation Act, 1963 to the plaintiff. In
that case the Hon’ble Supreme Court felt that extending such benefit
was of no assistance to the plaintiff as the suit was itself filed beyond
the limitation period which was an incurable defect. This is also not
the fact in the instant case. The entire period between 18t June,
2019 and 22nd December, 2020 also does not add up to make the
said application to be construed to have been filed on 22nd December,
2020 instead of 18th June, 2019 as submitted by the respondent is
also not acceptable for the aforesaid reasons. That apart and in any
event Amarchand Inani (supra) has been considered and
distinguished in Oriental Insurance (supra).

The distinction between a re-filing and a fresh filing as sought to be
made by the respondent to persuade us not to apply the ratio of
Oriental Insurance (supra) in the instant case is also not acceptable.
The distinction sought to be made by the respondent by relying upon
the provisions of Order 7 Rule 10A(2) is also unsustainable. Under
the provisions of Order 7 Rule 10A(1) the Court on forming an
opinion that the plaint should be returned in a case where the
defendant has appeared, shall before doing so intimate its decision to
the plaintiff. On such decision being intimated, the plaintiff in view of
the provisions of Order 7 Rule 10A(2) may make an application for
specifying the Court in which it proposes to present the plaint after
its return praying for fixing a date for appearance of parties in such
Court where it proposes to file the plaint and for issuance of a notice
of such date that may be fixed to the plaintiff and the defendant.
Sub-rule (2) of Order 7 rule 10A is not a mandatory provision but
directory in nature. The plaintiff may or may not choose to make
such an application. If no such application is made, it is open to the
Court to order return of the plaint. In the instant case, assuming

16



j)

k)

that the Commercial Court at Alipore had made known the decision
to return the said application to the appellant it was open to the
applicant either to make an application or nor to do so under the
provisions of Order 7 Rule 10A(2). The appellant having not made an
application as provided in Order 7 Rule 10A(2) cannot be penalized as
the direction contained therein by the use of the word “may” is
directory and not mandatory in nature according to us. It is also to
late in the day for the respondent to advance an argument on this
issue the respondent has accepted the order of the Commercial Court
at Alipore by not preferring an appeal and we are also not sitting in
appeal over the order of the Commercial Court.

We have also considered the judgment in Simplex (supra) relied
upon by the respondent. The said judgment nowhere excludes the
application of Section 14 of the Limitation Act, 1963 in case of
arbitration proceedings. On the contrary, there is an agreement with
the views expressed in Consolidated Engineering (supra) and M.P.
Steel (supra) wherein it has held that the provisions of Section 14 of
the Limitation Act, 1963 is applicable to arbitration proceedings
including an application for setting aside of arbitral award.

After considering the case in the light of the discussion as aforesaid,
we are inclined to give the appellant the benefit of Section 14 of the
Limitation Act, 1963 to hold that the time spent between 18t June,
2019 and 22rd December, 2020 has been spent bona fide in pursuing
a litigation before a Court without jurisdiction. Since we find that the
appellant is entitled to the benefits of Section 14 of the Limitation
Act, 1963 we do not wish to apply the ratio of the order of the Hon’ble
Supreme Court in Suo motu extending the limitation period as
referred to hereinabove though the said order assists the appellant’s
case.

So far as the delay of 22 days in filing the said application beyond the
permissible three months’ time period under Section 34(3) of the said
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Act is concerned we are satisfied with the explanation given by the
appellant in the said application in support of its case of being
prevented by sufficient cause in not filing the said application within
the first three months’ period. Since we are satisfied with the
explanation given by the appellant and are convinced that the
appellant was prevented by sufficient cause for not filing the said
application within the three months’ time period we condone the
delay instead of remanding back the matter before the Learned Single

Judge for considering the said aspect.

Conclusion:-

We hold that this Court has the territorial and pecuniary jurisdiction to
receive, try and determine the said application. We entertain the said
application by condoning the delay of 22 days and also grant the appellant
exclusion of time between 18t June, 2019 and 2274 December, 2020 by
applying the provisions of Section 14 of the Limitation Act, 1963. The
order impugned dated 22rd February, 2021 passed in AP 411 of 2020 is
set aside. A.P. 411 of 2020 is directed to be heard on merits. The appeal

is accordingly allowed without any order as to costs.

(ARINDAM MUKHERJEE, J.)

I. P. MUKERJI, J.

[ am in full agreement with the reasoning and conclusions of my learned
brother in his lordship’s draft judgment. I would like to add a few

observations of my own.

At the outset, I would like to set out Section 14 of the Limitation Act,

1963. It is in the following terms:-

“14. Exclusion of time of proceeding bona fide in court without
jurisdiction. —(1) In computing the period of limitation for any
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suit the time during which the plaintiff has been prosecuting
with due diligence another civil proceeding, whether in a court of
first instance or of appeal or revision, against the defendant
shall be excluded, where the proceeding relates to the same
matter in issue and is prosecuted in good faith in a court which,
from defect of jurisdiction or other cause of a like nature, is
unable to entertain it.

(2) In computing the period of limitation for any application, the
time during which the applicant has been prosecuting with due
diligence another civil proceeding, whether in a court of first
instance or of appeal or revision, against the same party for the
same relief shall be excluded, where such proceeding is
prosecuted in good faith in a court which, from defect of
Jjurisdiction or other cause of a like nature, is unable to entertain
it.

(3) Notwithstanding anything contained in rule 2 of Order XXIII
of the Code of Civil Procedure, 1908 (5 of 1908), the provisions of
sub-section (1) shall apply in relation to a fresh suit instituted on
permission granted by the court under rule 1 of that Order where
such permission is granted on the ground that the first suit must
fail by reason of a defect in the jurisdiction of the court or other
cause of a like nature. Explanation.— For the purposes of this
section,—

(a) in excluding the time during which a former civil proceeding
was pending, the day on which that proceeding was instituted
and the day on which it ended shall both be counted;

(b) a plaintiff or an applicant resisting an appeal shall be
deemed to be prosecuting a proceeding;

(c) misjoinder of parties or of causes of action shall be deemed to

be a cause of a like nature with defect of jurisdiction.”
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Section 34 (3) of the Arbitration and Conciliation Act, 1996 provides for a
period of three months after the date of receipt of a copy of the award by a
party to make an application to set aside the award. The proviso to the
subsection provides that such an application could be made within a
“further period of thirty days but not thereafter.” The court might admit
the application after three months but within this further period of thirty
days if the applicant can show that there was sufficient cause preventing

him from making the application within the three months’ period.

It is without question that this period prescribed is a special period of

limitation under Section 29 of the Limitation Act, 1963.

Section 29 of the limitation act 1963 provides as follows:-

“29. Savings.—(1) Nothing in this Act shall affect section 25 of the
Indian Contract Act, 1872 (9 of 1872).

(2) Where any special or local law prescribes for any suit, appeal or
application a period of limitation different from the period prescribed
by the Schedule, the provisions of section 3 shall apply as if such
period were the period prescribed by the Schedule and for the
purpose of determining any period of limitation prescribed for any
suit, appeal or application by any special or local law, the provisions
contained in sections 4 to 24 (inclusive) shall apply only in so far as,
and to the extent to which, they are not expressly excluded by such
special or local law.

(3) Save as otherwise provided in any law for the time being in force
with respect to marriage and divorce, nothing in this Act shall apply
to any suit or other proceeding under any such law.

(4) Sections 25 and 26 and the definition of “easement” in section 2
shall not apply to cases arising in the territories to which the Indian

Easements Act, 1882 (5 of 1882), may for the time being extend.”

In no case the court can condone any period of delay as a result of which
the application to set aside the award is filed after three months and thirty
days of receipt of the award. [See Union of India vs. Popular

Construction reported in (2001) 8 SCC 470|.
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The special prescribed period of limitation prescribed in Section 34 (3) of
the Arbitration and Conciliation Act, 1996 only refers to the power of the
court in condoning the delay in filing the Section 34 application. This
subsection is to be taken as one superseding Section S of the Limitation
Act in its applicability to condonation of delay in applications under
Section 34. It does not touch the applicability of Sections 4 to 24 of the
Limitation Act, let alone excluding its operation. Therefore, Section 14 of
the Limitation Act has application in relation to a Section 34 application.
This has been recognized by the Supreme Court in Simplex
Infrastructure Limited vs. Union of India reported in (2019) 2 SCC 455
following Consolidated Engineering Enterprises vs. Principal
Secretary, Irrigation Department and Ors. reported in (2008) 7 SCC

169.

The present Section 34 application was filed before the learned
Commercial Court at Alipore beyond three months from the date of receipt
of the award but within the further period of thirty days. To be exact it
was filed 112 days from the date of receipt of the award and 22 days after
expiry of the three months’ period. Therefore, had the court the
jurisdiction to entertain the application, it enjoyed the power to condone

the delay under Section 34.

On 15th October, 2020 the said court directed return of the papers on the
ground lack of jurisdiction. These papers were received by the appellant

from the registry of the court on 22rd December, 2020.

There is nothing on record to show that the appellant was guilty of delay
or laches on its part. Any lapse of time as a result of the delay on the part
of the court to handover the cause papers cannot add to the time taken by
the appellant to prosecute its litigation. The Supreme Court said this in
the case of Ram Ujarey vs. Union of India reported in (1999) 1 SCC 685:

...... The limitation would not run from the date of the order, but would run
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from the date on which the plaint was returned and made available to the

appellant, if the appellant was not at fault.”

There is some logic in treating the date of termination of the proceeding
before a court not having jurisdiction as the date when the cause papers
are handed over to a party by the registry of that court for presentation in
a proper court, subject to the condition that the party had not deliberately
delayed the matter. Otherwise serious prejudice would be caused to a
party. Suppose a suit had been instituted in the said court with only two
days before limitation was to set in. The court for lack of jurisdiction
returns the plaint. That plaint is returned by its registry to the plaintiff
after three days. Even if he filed the plaint on that very day before the

appropriate court, the suit would be barred by limitation.

In Sri Amar Chand Inani vs. Union of India reported in (1973) 1 SCC
115, the Supreme Court said that when a proceeding is initiated after
return of the plaint, it is to be taken as a new proceeding. This view was
reiterated by the same court in Joginder Tuli vs. S.L. Bhatia and Anr.
reported in (1997) 1 SCC 502. However, in Oriental Insurance Company
Ltd. vs. Tejparas Associates and Exports Pvt. Ltd. reported in (2019) 9
SCC 435 the Supreme Court after considering the amendment to the Code
of Civil Procedure by addition of Rule 10A to Order 7 rule 10 opined that
when the court which had no jurisdiction entertained an application
under rule 10A(2) and passed an order fixing the matter before the court
which had the jurisdiction, the second proceeding would be called a
continuation of the first proceeding in some cases and “cannot be
considered as a fresh filing in all circumstances.” In our case, there was
no such application under Rule 10A. Hence, the ratio in Sri Amar Chand
Inani vs. Union of India will not apply to this case. The period during
which this case was pending before the learned Commercial Court at

Rajarhat is to be excluded under Section 14 of the Limitation Act.

The net result is as follows:
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This Court was entertaining the Section 34 application after return of the
papers by the learned Commercial Court. If one takes into account the
time which has to be excluded under Section 14 of the Limitation Act,
1963, in computing the period of limitation, as discussed above, this court
was entertaining the Section 34 application filed beyond three months but
within the further period of 30 days. The court had the power to admit the
application if sufficient cause was shown by the appellant. In my view,
more than sufficient cause has been shown by the appellant. After all, the
delay if any, is only marginal, of 22 days. Most importantly, several crores
will go out of the public exchequer immediately, if this appeal is dismissed
on this technical point. Resolution of a dispute on merits is its proper
resolution. Its disposal on technical grounds like limitation does not
decide the merits but decides the matter finally on a ground other than
merit. In the facts of this case a decision on merits is very seriously
warranted. Dismissal of the appeal without condoning this marginal delay

would be taking technical considerations to an unacceptable level.

For all those reasons, I would allow the appeal on the same grounds as

adopted in his judgment, by my learned brother.

Certified photocopy of this judgment and order, if applied for, be supplied

to the parties upon compliance with all requisite formalities.

(I. P. MUKERJI, J.)
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